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INTRODUCTION

By way of self-introduction, 1 am a 69-year-old former lawyer and a citizen of the State of Minnesota.
I am also its involuntary guest at the Minnesota Sex Offender Program’s Moose Lake, MN facility, a
parallel program to the sex offender “civil” commitment program in place in Virginia. My presence in

this facility was prompted by a false accusation against me I 1995, ripened into wrongful conviction.

Frankly, this perspective makes the horrific folly of this “commitment” a personal matter.
Nonetheless, from the beginning, I have made my investigation into this topic as impartial and as

complete as facts allow. The facts comprising this Report are not a ‘slant’ on this issue, but simply the
facts I encountered. I conclude that there really is no valid defense of such so-called commitment.

I write and submit this Report to the Virginia Crime Commission on the occasion, and in support of

the recent introduction of a bill in the Virginia Legislature by Senator Joe Morrissey proposing an end to
that Virginia commitment program via repeal of the statute authorizing it. It is my understanding that this
bill has been referred to the Commission for its study and report to the Legislature. I hope this Report

will provide great illumination to the Commission on the anti-scientific outrage presented by such socalled commitment.

For any technical shortcomings that may appear in the following pages, I must beg the Commission’s

indulgence. I only learned of the Commission’s willingness to receive input from those, myself included,
with no invitation seven days ago. Putting this Report together I that time frame has been a frantic
process not permitting close inspection of every jot and tittle.

More to the substance included, this Report had to be pieced together from previous writings in order
to make the deadline for its receipt. This is unfortunate because, subsequent to those earlier writings, I

have received mountains of research dwarfing the previous amount reflected herein. That misfortune is
doubled by the fact that the overwhelming portion of such subsequently received items not only

completely confirms the points made herein, but in fact paints a much more harshly clear, damning
picture of all of the misdoings that comprise sex offender “commitment.” As to this regrettable situation,

1 can only offer, upon request, further (new) support for any point herein and/or in response to any
question peripheral to the content hereof, but which is of interest to the Commission in this study.

1 confine this Report to matters addressing the defiance of science by sex offender “commitment”
regimes in our country (the only place on the planet where such commitment is practiced). I pass by
issues concerning the massively burdensome cost of operating such systems, which saps away dollars that

could instead be put toward financing amazingly effective sex-crime prevention programs. States which
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have opted to follow the latter path rather than pouring funds down the rat hole of sex offender

commitment have pleasantly discovered that their sex-crime incidence rates have plummeted, while
‘commitment states’ have struggled to make headway against such rates. The moral is that sex offender
commitment does not work to reduce sex crime rates and hence is a massive and reckless waste.

I also choose to pass by the very troubling issue of the human tragedy posed by infliction of long

term involuntary confinement under title of so-called commitment of one with a history of one or more
sex offenses committed decades ago. Others, I am sure, can and will present that description, with its
issues of ethics and the morals of public governance, to the Commission. While I am a real-time witness

to much of this aspect of the ‘commitment’ under examination, I am confident that others in great
numbers can testify to such horrors and mistreatment, as well as simply to the ‘retroactive death penalty

in slow motion which confinement under rubric of‘commitment’ until death comprises.
Instead of these matters, I confine myself herein to a subject that very few in such commitment have
more than a dim awareness of (beyond the experience of personal victimization by such commitment

itself)- 1 bring to the Commission the knowledge I have amassed on the impact of science, real science,

not the junk science constantly advanced in fraudulent seeming support of such commitment.
Since 2011, I have been engaged in extensive and in-depth research into all legal and scientific issues
concerning this type of commitment. The more I discovered about the scientific aspects involved in such

commitments, the more I became convinced that such so-called “civil commitment,” intended to reduce
the incidence of sex crimes, does not in fact do so, and is such a wildly anti-scientific process as to

warrant the revocation of the professional licenses of all expert witnesses and attorneys advocating such
commitment of any individual.
I wrote a book on my findings, sub nom. “Lawyer X,” titled Deviant Justice - The American Gulag
(Yonkers, NY: In Depth Media imprint, MindGlow Media, 2014).

While hardly a best-seller and

although it focuses on judicial decisions in Minnesota, it nonetheless is a good place to start for those
utterly unfamiliar with the monstrosity that this supplemental incarceration comprises under mere rubric
of commitment. However, while that book was aimed at laypersons and was conversational in approach,

this document focuses exclusively on the science involved and is aimed at professionals familiar with the

basics of the problem presented by such commitment. I am confident that the Commission has great,
collective knowledge, certainly in the field of criminology and even in the role of mental health issues
sometimes involved in criminal cases.

However, the field of psychological knowledge related to sex offender commitment is quite esoteric,
even insular. Indeed, those practicing in that field, in my perception, frequently hide its details behind

that insularity to avoid scrutiny by scientific investigators and to thwart their investigations. A good
example discussed herein is a ‘checklist’ of supposed “psychopathy” (a classic junk-science concept
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without valid application to the question of sex-crime recidivism). The creator of that checklist has

steadfastly refused to divulge any of the research he claims to have conducted in that creation process and

has even litigated against those who have revealed any of the text of, or even summarized the manual he

provides only to those he selects to use that checklist in so-called sex-offender assessments.
I fervently hope this book-length report, consisting mostly of the words of noted academic figures in

psychology and allied fields, appearing in peer-reviewed academic articles and academic-press books,
will turn over the rocks and cast light on the scientifically corrupt, alarming practices in this charade at

commitment. I urge the Commission to attend to it closely and thoroughly. Doing so should convince
you abundantly that this practice has no basis in science, and pointlessly and needlessly inflicts long,

often natural-life confinement in pseudo-incarcerative facilities upon former sex offenders whose prison
sentences, long as they were, have already expired.
It is a study in the artificially heightened fear and loathing experience by the public merely to create a

‘demand’ for this full-employment act at public expense of a vast army of participants in this commitment
system. This is a corruption of what civil commitment should be. It simply cannot be allowed to stand. I
hope that, when you have finished studying this Report and following through with further investigation

into each of its points, you will join me in concluding that the statute authorizing this system to exist
must, as an immediate, urgent need, be repealed.

I.

THE BARELY-DISGUISED REAL MOTIVATIONS FOR ENACTMENT OF SEX
OFFENDER CIVIL COMMITMENT LAWS IN THE 20 STATES HAVING THEM
DEMONSTRATE THEIR UNETHICAL, EVEN IMMORAL NATURE, CASTING A PALL
ON THE LEGISLATURES THAT ENACTED THEM AND FAIL TO REPEAL THEM
WHEN CONFRONTED WITH THE TRUE FACTS CONTROLLING THE MATTER.

A. Sex Offender Civil Commitment (“SOCC”) Is Part of the “War on Sex Offenders”
Relying on Preventive Detention Disguised as Civil Commitment, and Hence Is a War
Against Constitutional Liberty for All, with Fear its Weapon of Mass Destruction and
Universal Tyranny Its Goal.

Preeminent scholars on the subject of sex-offender civil commitment, Eric S. Janus & Wayne Logan,
writing in “Substantive Due Process and the Involuntary Confinement of Sexually Violent Predators,” 35

Conn. L. Rev. 319 (Winter, 2003), observe at p. 320 that civil commitment of sexually violent predators is
a “cornerstone of what has been aptly called America’s emerging ‘preventive state,’ which, rather than
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achieving social control by means of avowed penal regimes behind prison walls, seeks to ‘identify and
neutralize dangerous individuals before they commit crimes by restricting their liberty in a variety of

ways’” (quoting Carol S. Steiker, “The Limits of the Preventive State,” 88 J. Crim. L. & Criminology
771, 774 [1998]).
Thus, illustratively, in Belleau v. Wall et al., 2015 U.S. Dist. LEXIS 125909 (E.D. Wis. 2015), the

court stated:

“. •«[Al psychologists opinion that a particular person is more likely than others to commit a
serious crime has never in our nation's past been held a sufficient justification for the State to restrain
one's liberty in such a fashion. The problem with such an argument is that there is no reason to limit
its application to individuals who we believe are more likely than others to commit crimes of child
sexual assault. As horrifying as such crimes are, there are other horrifying crimes from which the
public also demands protection, such as adult sexual assault, armed robbery, murder, or terrorism. To
accept the argument that the unquestionably good end of preventing despicable crimes against
children justifies the State imposing such restraint upon those it thinks more likely to commit such
crimes in the future has dangerous implications for the liberty of all. It is the kind of reasoning that
can turn a nation with a limited government into a police state.” (emphasis added).

David Gottlieb, “Preventive Detention of Sex Offenders,” 50 U. Kan. L. Rev. 1031 (June 2002),
expounds upon the perils of substituting preventive detention for the criminal law thus:
p. 1032:“While [sex offender commitment] Acts are politically popular, they carry with them
significant potential for abuse. The suspension of the ‘great safeguards which the law adopts in the
punishment of crime and the upholding of justice’ and the use of civil commitment against criminally
responsible individuals is an assumption of power that ought to concern us greatly. As much
potential for abuse as there is in the awesome power of the government to punish crime, there is
perhaps even more in government deprivations of liberty for ‘preventive’ purposes.”
p. 1040:“...Mental abnormalities include such conditions such as alcoholism, insomnia, learning
disorders, eating disorders, and other psychological conditions possessed by individuals we have
always thought of as sane. More importantly, perhaps, personality disorders include ‘antisocial
personality disorder,’ a condition possessed by anywhere from 40% to 75% of convicted criminals.
Under the literal terms of the SVP Act, indefinite confinement of individuals possessing this ‘chronic
condition’ characterized by ‘a pervasive pattern of disregard for, and violation of, the rights of others’
is permissible, so long as the other requirements of the Act are met.”
p. 1041 :“Of course, the SVP Act does not purport to incarcerate all individuals with a mental disorder
that predisposes them toward crime, but rather convicted criminals (primarily) with a predisposition
to commit sex crimes. But neither of these restrictions is of any constitutional significance.
Therefore, there would be no additional basis for attacking a civil commitment law targeting
individuals predisposed to commit crimes of violence or crimes against property, as well as sex
crimes. Nor is there any constitutional requirement that a state limit a commitment law to convicted
criminals. If the Act is truly civil, it should be applicable to any members of the population who are
‘likely’ to commit future acts of criminal violence. Thus, the SVP Act at least threatens a regime of
civil detention for individuals who possess a statistical likelihood of committing future crimes.”
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Janus & Logan, supra, observe that the longest sex offender treatment programs were designed to be

completed within three years. Congruent to this is the assertion in Cory Rayburn Yung, “Sex Offender

Exceptionalism and Preventive Detention,” 101 J. Crim. L. & Criminology 969, 983 (Summer, 2011), that
there is no reason to think that such treatment “could not be done during an offender’s time in prison.”

Yung concludes: “The end result of these new [sex offender commitment] programs hardly seems to be
medical treatment, but instead is large-scale preventive detention.” (Id., p. 984).

Stepping back, Yung, at 997-98, observes:
“The distinction between those who commit sex offenses and other criminals is not so much
substantive as it is political. America has begun what can only be described as a criminal war on sex
offenders akin to the War on Drugs that has continued for nearly forty years. And as in any war,
domestic or foreign, the normal rules protecting liberty are suspended and significant exceptions are
made to allow for wartime governmental action. In the case of the drug war, the changes to
constitutional doctrine and policing in general have been substantial. Once these exceptions are
made, they are rarely, if ever, removed. A criminal war is marked by three elements: myth creation,
exception-making, and a marshaling of resources.
“A highly salient point throughout this article has been the way in which precedents have
enormous staying power. And when an exception is created for sex offenders, it becomes a rationale
for another vulnerable group to be targeted. Ultimately, the exception stops being exceptional and
instead becomes the rule. This has been a particularly negative aspect of the War on Drugs. Police
forces have become militarized in areas beyond drug-fueled gang violence. The doctrines of the First,
Second, Fourth, Fifth, Sixth, Eighth, Ninth, Tenth, and Fourteenth Amendments have all been
changed because of certain aspects of the drug war. As the War on Sex Offenders is still in its early
stages, it is too early to tell what the long-term implications of ongoing exception-making will be.”
(A/., at 1001-02).
Yung is specifically discussing sex offender commitment-as-preventive-detention.

By design, an

SOCC law is vague, overbroad, and it allows proof of commitment elements by a combination of

unwarranted presumptions and utterly unscientific testimony by so-called experts. That combination

essentially reduces to scientifically impossible prediction of future recidivism by the sheer innuendo of
“risk.”

In sum, an SOCC law is a deliberate violation, ab initio in any given case, of the ‘limited duration’
principle, as being, by design and performance, in reality a ‘permanent duration’ detention.
This is no small matter, even to others who have never had any connection to sex crimes. There has

been a small, but persistent undercurrent advocating this more general ‘tyranny of fear.’ Consider, for

example, this assertion by Edward P. Richards, “The Jurisprudence of Prevention: The Right of Societal
Self-Defense Against Dangerous Individuals,” 16 Hastings Const. L. Q. 329, 329 (1989): “As America
moves into the twenty-first century, we must determine to what extent individual liberties must be
sacrificed for the common good.” See also Adam Klein & Benjamin Wittes, “Preventive Detention in

American Theory and Practice,” 2 Harv. Natl Sec. J. 85, 191 (2011) (claiming, with approval, that

“government has many preventive detention powers ...to protect the public from serious harms” by “the
truly dangerous”).
Isaac D. Buck, “The Indefinite Quarantine: A Public Health Review of Chronic Inconsistencies in
Sexually Violent Predator Statutes,” 87 St. John's L. Rev. 847, note 50 (Fall 2013), states:

“For a compelling thesis on why society is becoming more comfortable with ‘preventive’ action,
and more generally, preventive detention - from sexually violent predator statutes to the detention of
suspected terrorists, see Joseph Margulies, ‘Deviance, Risk, and Law: Reflections on the Demand for
the Preventive Detention of Suspected Terrorists,’ 101 J. Crim. L. & Criminology 729, 731 (2011).
Margulies argues that a triumvirate of movements: (1) society’s increased desire to ‘purge the
community of the undesirable elements by dramatically increasing the government’s power to
monitor, exclude, restrain, and imprison those considered a threat,’ (2) a refinement of ‘security’
which seeks an elimination of risk, and (3) an increased call in criminal procedure for protection by
the state, have resulted in increased preventive detention. Id. Some scholars have begun to argue for
an extension by preventive detention regimes that would establish commitment without requiring a
showing of mental illness. See, e.g., Adam Lamparello, “Why Wait Until the Crime Happens?
Providing for the Involuntary Commitment of Dangerous Individuals Without Requiring a Showing
of Mental Illness,” 41 Seton Hall L. Rev. 875 (2011).”
Justin Engel, Comment: “Constitutional Limitations on the Expansion of Involuntary Civil

Commitment for Violent and Dangerous Offenders,” 8 U. Pa. J. Const. L. 841 (Aug. 2006), at p. 873),

bluntly concludes: “,..[T]here is little standing in the way of a massive expansion of civil commitment,”
explaining at footnote 46:
“See also Fred Cohen, “The Law and Sexually Violent Predators - Through the Hendricks
Looking Glass,” in: The Sexual Predator: Law, Policy, Evaluation and Treatment 1-8 (Anita Schlank
& Fred Cohen eds., 1999) (suggesting that, under Hendricks, it would be doctrinally feasible to enact
a statute that provides for the involuntary civil commitment of pathological gamblers); John Kip
Cornwell, “Understanding the Role of the Police and Parens Patriae Powers in Involuntary Civil
Commitment Before and After Hendricks” 4 Psychol., Pub. Poly & L. 377, 400-01 (1998)
(suggesting that arsonists and women suffering from acute “premenstrual dysphoric disorder” could
be committed based on a mental abnormality formulation similar to that approved in Hendricks)’,...,”

In a generally darker time and place, homosexuality was declared illegal in Nazi Germany in 1933 not just homosexual acts, but the very nature of being a homosexual. The leading spokesman of the

German homosexual segment, Rudolf Brazda, “was arrested a second time under Section 175A [that
statute] in 1941.

By that time, the official line from the Reich Main Security Office was that ‘all

homosexuals who have seduced more than one partner are, after their release from prison, to be placed in

preventive custody.’

Yet another instance of Nazi double-speak, ‘preventive custody’ was code for

internment in a concentration camp, which had been taking place since the fall of 1933.” {Alistair

Newton, “Children of a Lesser Holocaust,” The Gay and Lesbian Review/Worldwide [Jan./Feb. 2012]).
Thus, the current post-incarceration persecution of sex offenders is not the first instance of such identity

based persecution. This modern sex offender “commitment” is just “preventive custody” by another
name.
To prevent this trend from changing our nation into a totalitarian nightmare along the lines of 1984

and Minority Report, this vanguard of such a return to the tyranny of unrestrained and unrestrainable bills
of attainder must be struck down. Nor is this merely a ‘fringe’ alarmist view. Prof. Eric S. Janus, in his

provocative, yet rigorously analytical book, Failure to Protect: America's Sexual Predator Laws and the
Rise of the Preventive State (Cornell Univ. Press, 2006), expands upon this very real prospect thus:
pp. 4-5: “...[Sexual predator] laws allow the establishment of an expansive alternate system of justice,
in which radical prevention prevails at the expense of liberty. Sexual predator laws do this by
reintroducing and re-legitimizing the concept of the degraded other. Membership in this outsider
group is then used to rationalize a diminished system of justice, in which the normal protections of
the Constitution do not apply....
“Here is the cause for alarm: the predator laws ...may jump from the relatively narrow realm of
sexual violence to the radically broader universe of providing protection from the risk of crime - and
terrorism - in general.”
“The preventive state claims the right to deprive people of liberty before criminal action is afoot.
Under this approach, it is enough that there is a potential for harm, that the individual’s psychological
makeup - or political inclinations - poses a grave risk. This attitude rips a large hole in the fabric of
our American concepts of justice....
“If the government can lock up sexual predators in advance of their (predicted) crimes, why not
other criminals? Why not terrorists? Why not political subversives? What is to stop the state from
assessing all of us for ‘risk’ and locking up prophylactically those whose RQ - risk quotient - is
assessed above an arbitrary threshold?” [emphasis added. All following emphases are also editorially
supplied, but without notation as such.]
“We do not allow incarceration for the propensity to commit a crime. ...The predator laws pick
out a group of people and place them in a specially degraded legal status that allows the state to treat
them in ways that no other person can be treated.”
p. 41: “...[I]n the technical details of the legal system, as the broad principles of limitation are
interpreted and applied in individual cases, these hopeful principles of constitutional limitation are
largely eviscerated. The rhetoric is preserved; the evisceration is nearly invisible ...in the silent
findings of fact of hundreds of local courts.
“If we are honest, we know that the constitutional pronouncements are a fig leaf, designed to
cover the embarrassment of a law that plainly breaks from fundamental American principles of
freedom.”
pp. 94-5: “We are at risk of becoming a ‘preventive state,’ in which the paradigm of governmental
societal control has shifted from solving and punishing crimes that have been committed to
identifying ‘dangerous’ people and depriving them of their liberty before they can do harm. The
impulse for prevention has taken its strongest form in two disparate areas: the anti-terrorism efforts
since 9/11 and the sexual predator laws. In both areas, the government has erected an ‘alternate
system of justice’ in which the normal protections of our civil liberties are substantially degraded in
order to make room for an aggressive preventive agenda.”
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Thus, the fundamental question that is inherently implicated in the issue of sex offender commitment

is that of governmental powers versus individual liberties. It cannot and should not be ignored in a

tunnel-visioned focus solely on the current context itself. It is the question the answer to which will pass

down to posterity and will, in large part, determine the fate of our American Republic and the future
preservation of the very concept of the rights of the individual. And it is the question that must be faced
in resolving this issue.
This not only violates the aforesaid duration principle, it reveals the SOCC system for what it is: a

usurpation of the primacy of the criminal law, and natural-life prevention as a political act of raw fear
based incapacitation, deterrence, and group-retribution - effectively, mob-rule by governmental fiat.
Thus, for example, Peter C. Pfaffenroth, writing in “The Need for Coherence: States’ Civil Commitment

of Sex Offenders in the Wake of Kansas v. Crane,” 55 Stan. L. Rev. 2229 (June 2003), at 2257, states:

“Civil commitment changes the nature of punishment from a system based on conviction for past offenses
beyond a reasonable doubt, to one based on preventive detention justified by qualitative estimates of

future dangerousness. It erects a ‘shadow criminal law.”’
In short, 20 states, including Virginia, have, through SOCC laws, signed onto Yung's “War on Sex
Offenders.” All of Yung's three indicia of such a “criminal war” are present herein:

(1) “Myth creation,” especially by the Act’s presumption that a past record of offenses, plus a
“disorder,” inherently equate both serious difficulty” in controlling one’s sexual behavior and a “high
likelihood” of recidivism;
(2) “Exception-making,” in that, despite the incontrovertible fact that all other crimes have higher
recidivism rates than that of sex crimes, and despite that a majority of prison inmates in general have
“antisocial personality disorder” and that one in five of them are patently obvious psychopaths, it is
sex offenders who have been singled out for such post-prison-term detention; and
(3) “Marshaling of resources,” in that combined costs of the commitment process, of the
amortized facility construction costs, and of the annual cost of confinement and ‘treatment’ of MSOP,
are staggering - in all amounting to several times the annual cost of prison confinement, and
approximately ten times the entire cost of ISR surveillance, monitoring, and treatment of sex
offenders in the community.
As Yung aptly points out, the violence done to bedrock individual rights of the Bill of Rights in sole

service of the perfectly transparent, monstrously totalitarian judicial decision-making just to keep on
relegating sex offenders to SOCC facilities is enormous, devastating, and irreparable short of a new

Constitution. Yung is too tactful.

“The very concept of mental illness - which can provide the ‘plus something’ that justifies
detention - is both fluid and deeply contingent. Over the past century, new mental illnesses have
been created and definitions of existing mental illnesses have been expanded. The process of
medicalization of any deviant behavior is relentless, and it is ongoing.” (Ted Sampsell-Jones*
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“Preventive Detention, Character Evidence, and the New Criminal Law,” 2010 Utah L. Rev. 723, 742
(2010), citing Peter Conrad, The Medicalization of Society: On the Transformation of Human
Conditions into Treatable Disorders 3-4 (2007). “The expanding scope of recognized mental
disorders means that nearly all people who are highly dangerous are also likely to be disordered in
some way.” Id., at 743).

Jack M. Balkin, in “The Constitution in the National Surveillance State, 93 Minn. L. Rev. 1, 15-16

(2008), predicts that, concomitant to the rise of the National Surveillance State, the “government will
create a parallel track of preventative law enforcement that routes around the traditional guarantees of the
Bill of Rights,....” See also: Christopher Slobogin, “A Jurisprudence of Dangerousness,” 98 Aw U. L.

Rev. 1, 103 (2003); Paul H. Robinson, “Punishing Dangerousness: Cloaking Preventive Detention as

Criminal Justice, 114 Harv. L. Rev. 1429, 1429 (2001).
What has happened here as to sex offenders under the SOCC law can and will happen elsewhere, and

to other groups of what Janus calls “degraded others,” in ever-larger and widening circles of applicability,
until the entire country has become the “preventive state,” in which only those deemed ‘perfectly safe’ are
left unrestricted by the government. This is the aim of totalitarian states such as the Nazi regime of the

German Third Reich. It is a surreptitious means of deliberately creating a two-class society, enforced by
law that benefits only the privileged ruling class at the expense of the liberty of everyone else.
This is intolerable tyranny writ large. Because this end cannot be countenanced in a liberty-loving

land, and because SOCC laws are a deeply disturbing, but profoundly precedential first step toward that
nightmarish end, they must be repealed.

B. Claimed ‘Facts’ Underlying And Prompting, And Manipulated To Provide Seeming
Support For Enactment Of SOCC Statutes Are Patent Falsehoods.
1. Selective Media Attention to Sex Crimes and Sex Offenders, Wildly Distorting the
Actual Facts, Deliberately Created a ‘Moral Panic’ in the Populace of States Where
SOCC Was Proposed, Suggesting That Only Permanent Confinement Could Prevent
a ‘Sex Crime Wave.’

Heather Ellis Cucolo & Michael L. Perlin, “’They’re Planting Stories in the Press’: The Impact of

Media Distortions on Sex Offender Law and Policy,” 3 U. Denver Crim. L. Rev. 185 (Spring 2013),
points out that police have often made false and unsupportable assertions to the media concerning sex
crimes and sex offenders.

Illustratively, Cucolo & Perlin (at p. 191) cite the case of Earl Shriner, an extremely unusual sex
offender in Washington State whose violent sexual attacks included sexual mutilation of a small boy. The

investigating police sergeant took the occasion to claim to a reporter that “Sex Offenders always
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reoffend,” (Assoc. Press, “Tacoma Sex Offender Faces Latest Charges in Mutilation of Boy,” The
Spokesman-Review, May 23, 1989 — an assertion diametrically opposite from the truth, as will be
demonstrated in a later section, infra.

In a study of media manipulation of this panic, Marcus A. Galeste, Henry F. Fradella & Brenda
Vogel, “Sex Offender Myths in Print Media: Separating Fact from Fiction in U.S. Newspapers,” 13

Western Criminology Review 4-24 (2012) (http://wcr.sonoma.edu/vl3n2/Galeste.pdf), at pp. 4-5, explain:

“...This exploratory study ...examin[es] the presentation of sex offender myths in newspaper
articles. Employing content analysis, this study evaluated a sample of 334 articles published in 2009
in newspapers across the United States for the presence of sex offender myths. ...Myths were
...significantly associated with articles reporting on various types of sex offender policies, often in a
manner which runs contrary to empirical research....”
“When a social problem is legitimated by the media, policy makers often respond with crime
control strategies that address the socially constructed reality vis-a-vis the moral panic, rather than
creating policies that are responsive to empirical data. (Lisa L. Sample & Colleen Kadleck, “Sex
Offender Laws: Legislators’ Accounts of the Need for Policy,” 19 Criminal Justice Policy Review 4062 (No.l, 2008)). Timothy Griffin & Monica K. Miller, “Child Abduction, AMBER Alert, and Crime
Control Theater,” 33 Criminal Justice Review 159-176 (2008), at 160, describe this process as crime
control theater - a public response or set of responses to crime which generate the appearance, but not
the fact, of crime control.’
...[A]s Terry Thomas, “The Sex Offender Register, Community
Notification and Some Reflections on Privacy,” in Managing High-Risk Sex Offenders in the
Community, 61-80, ed. Karen Harrison (Cullompton, UK: Willan, 2010) pointed out, basing policy on
high profile cases is a flawed approach.”
Accord: “Counterfactual Thinking About Crime Control Theater:....” 22 Psychology, Public Policy

and Law 349 [Nov. 2016]: “Crime control theater refers to policies enacted as a response to a moral

panic, based on folk beliefs about crime; such policies are perceived as more effective than they really

are.”
In 1996, as Congress deliberated nationalizing the sex offender registration requirement, “[t]he
media’s coverage ...reported on statements from ...Rep. Charles Schumer, D-N.Y. - ‘Sex offenders are
different ...No matter what we do, the minute they get back on the street, many of them resume their hunt

for victims, beginning a restless and unrelenting prowl for children, innocent children, to molest, abuse,
and in the worst cases, to kill.’” (Carolyn Skorneck, “House Considers Tougher Version of ‘Megan’s
Law,”’ Associated Press, May 7, 1996; see also “Remembering Megan,” NK Times, Nov. 5, 1994

[“Children are more apt to be sexually abused in the home than outside it. Even so, the threat posed by an
unknown predator terrifies American families the most.”].) This illustrates manipulation of language and

lurid imagery to cast a deliberately inflammatory picture and to apply it to all sex offenders, again

completely contrary to known statistical facts, in an effort to enlist the media to disseminate such hateand fear-inciting propaganda.
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Cucolo & Perlin (at p. 207-08) explain the impact of such news coverage and propaganda thus:
“The media-driven panic over sex offenders has directly influenced judicial decisions - both at
the trial and appellate levels - in this area of the law, especially in jurisdictions with elected judges....
“Regularly reviled as ‘monsters’ by district attorneys in jury summations, by judges at
sentencings, by elected representatives at legislative hearings {Daniel M. Filler, “Making the Case for
Megan’s: A Study in Legislative Rhetoric,” 76 Ind. L. J. 315, 339 (2001) [quoting Sen. Hutchison])
and by the media (see, e.g., John G. Winder, The Monster Next Door: The Plague of American Sex
Offenders, Cypress Times, Nov. 20, 2010: “’There’s no such thing as monsters.’ We tell our kids
that. The truth is that monsters are real.... These monsters are called ‘Sex Offenders....’” The
demonization of this population has helped create a ‘moral panic’ [see, e.g., Filler, supra, at 317-18;
Eric Fink, “Liars and Terrorists and Judges, Oh My: Moral Panic and the Symbolic Politics of
Appellate Review in Asylum Cases,” 83 Notre Dame L. Rev. 2019, 2038-39 (2008); Eamonn
Carrabine, “Media, Crime and Culture: Simulating Identities, Constructing Realities,” in The
Routledge Handbook of International Crime and Justice Studies {Bruce Arrigo & Heather Bersot,
eds.) (2013, in press) (“International Crime”). See generally, Stanley Cohen, Folk Devils and Moral
Panics 1-2 (3d ed. 2002)], that has driven the passage of legislation, [on “legislative panic” in this
context, see Wayne Logan, “Megan’s Laws as a Case Study in Political Stasis,” 61 Syracuse L. Rev.
371, 371 (2011); Deborah W. Denno, “Life Before the Modern Sex Offender Statutes,”92 Nw. U. L.
Rev. 1317 (1998) at 1320], much of which has been found by valid and reliable research to be
counterproductive and engendering a more dangerous set of conditions - and judicial decisions, at the
trial, intermediate appellate and Supreme Court levels, all reflecting the ‘anger and hostility the public
feels’ about this population. The public is thus devoted to a 'predator icon' that drives all our law and
policy in this area [see, e.g., Ray Surette, “Predator Criminals as Media Icons,” in Media, Process,
and the Social Constriction of Crime, 131, 140, 147 (Gregg Barak, ed.1995); see id. at 132
(discussing how the media has raised the specter of the predator criminal to that of an “ever-present
image”); see also, Ray Surette, Media, Crime and Criminal Justice: Images, Realities, and Policies
(1992), at 45.], a devotion that is augmented by the media's 'obsession' on criminal justice issues. The
term ‘sexually violent predator’ in itself is an emotionally charged one that conjures up many
misleading or inaccurate images. [Heather E. Cucolo & Michael L. Perlin, “Preventing Sex-Offender
Recidivism through Therapeutic Jurisprudence Approaches and Specialized Community Integration,”
22 Temp. Pol. & Civ. Rts. L. Rev. 1 (2012), at 5-7.]

Norman J. Finkel, “Moral Monsters and Patriot Acts: Rights and Duties in the Worst of Times, 12
Psychol., Pub. Pol'y & L. 242 (2006), at 260, adds this hopeful counterpoint:

“...[I]t was predominantly the scholarly and scientific press, through law reviews and empirical
articles, that took a serious look at what are complex psychological, empirical, normative, and
constitutional issues (e.g., Slobogin, 1996). Additionally, these articles examined the validity of the
factual assumptions that propelled the enactments (e.g., Freeman-Longo, 1996; Hafemeister, 2001;
Hanson, 2003; Petrosino & Petrosino, 1999; Winick & La Fond, 2003; Zevitz & Farkas, 2000), the
limits of forensic assessment (e.g., Grisso & Vincent, 2005), and the consequential and therapeutic
jurisprudence effects that followed (e.g., Winick, 1998). Although this growing literature has yet to
counter the prevailing myths, time favors facts over fictions.”
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2. The Surreptitiously Pernicious Psychological Power of Heuristics Was Deliberately
Employed to Manipulate Citizens to Back Passage of the SOCC Laws.
Cucolo & Perlin, supra, at 212-214, explain thus:

“‘Heuristics’ is a cognitive psychology construct that refers to the implicit thinking devices that
individuals use to simplify complex, information-processing tasks, [see generally Michael Saks&
Robert Kidd, “Human Information Processing and Adjudication: Trial by Heuristics,” 15 Law &
Society Rev. 123 (1980-81); the use of which frequently leads to distorted and systematically
erroneous decisions [see, e.g., Saks & Kidd, supra', Michael L. Perlin, “Are Courts Competent to
Decide Questions of Competency? Stripping the Facade from United States v. Charters," 38 U. Kan,
L. Rev. 957 (1990) [Perlin, “Facade”] (arguing that courts’ use of heuristic reasoning has led to
irrational and erroneous decisions)’ [Michael L. Perlin, “Fatal Assumption: A Critical Evaluation of
the Role of Counsel in Mental Disability Cases,” 16 Law & Human Behav. 39, 57 n. 115 (1992)
[Perlin, “Fatal Assumption”] (Heuristics are “simplifying cognitive devices that frequently lead to
...systematically erroneous decisions through ignoring or misusing rationally useful information’).
For a comprehensive overview, see Donald Bersoff, “Judicial Deference to Nonlegal Decisionmakers:
Imposing Simplistic Solutions on Problems of Cognitive Complexity in Mental Disability Law, 46
SMU L. Rev. 329 (1992); see also Philip Gould & Patricia Murrell, “Therapeutic Jurisprudence and
Cognitive Complexity: An Overview,” 29 Fordham Urb. L. J. 2117 (2002).] One single vivid,
memorable case overwhelms mountains of abstract, colorless data upon which rational choices should
be made. [See generally, David Rosenhan, Psychological Realities and Judicial Policy,” 19 Stan. L.
Rev. 10, 13 (1984). President Reagan’s famous “welfare queen” anecdote is thus a textbook example
of heuristic behavior. On the failures of the vividness heuristic as a cognitive device, see Amitai
Aviram, “The Placebo Effect of Law: Law’s Role in Manipulating Perceptions, 75 Geo. Wash. L. Rev.
54, 73-74 (2006).] Empirical studies reveal jurors’ susceptibility to the use of these devices. [See,
e.g., Jonathon Koehler & Daniel Shaviro, Veridical Verdicts: Increasing Verdict Accuracy Through
the Use of Overtly Probabilistic Evidence and Methods, 75 Cornell L. Rev. 247, 264-65 (1990).
“...[TJhrough the ‘availability’ heuristic, we judge the probability of an event based upon the
ease with which we recall it. [On the availability heuristic in general, see Rachlinski, supra note 242,
at 399-401. On the availability heuristic’s “potential for exploitation,” see id. at 405.] Through the
‘typification’ heuristic, we characterize a current experience via reference to past stereotypic
behavior; [Michael L. Perlin, “Power Imbalances in Therapeutic and Forensic Relationships,” 9
Behav. Sci. & L. Ill, 125 (1991) (use of the typification heuristic by which a treating doctor slots
“patients into certain categories, and prescribes a similar regimen for all.”)] through the ‘attribution’
heuristic, we interpret a wide variety of additional information to reinforce pre-existing stereotypes.
Through the heuristic of the ‘hindsight bias,’ we exaggerate how easily we could have predicted an
event beforehand. Through the heuristic of ‘outcome bias,’ we base our evaluation of a decision on
our evaluation of an outcome. [Judgment Under Uncertainty: Heuristics and Biases {Daniel
Kahneman et al, eds., 1982) [Judgment]. Through the ‘representative heuristic,’ we extrapolate,
overconfidently, based upon a small sample size of which we happen to be aware. [See, e.g., Amos
Tversky & Daniel Kahneman, “Belief in the Law of Small Numbers,” in Judgment, supra note 262, at
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23, 24-25, as discussed in Perlin, supra note 252, at 898 n. 89]. Through the heuristic of
‘confirmation bias,’ people tend to favor ‘information that confirms their theory over disconfirming
information. [Alafair S. Burke, “Improving Prosecutorial Decision Making: Some Lessons of
Cognitive Science,” 47 Wm. & Mary L. Rev. 1587, 1594 (2006), as discussed in Covey, supra, note
256, at 1381 n. 22.]
Jeffrey J. Rachlinski, “Selling Heuristics,” 64 Alabama L. Rev. 389 (2012), explains how crafty

politicians use heuristics to ensnare public thought, particularly in emotional contexts:

(p. 391): “...An understanding of how the public thinks ...enables savvy interest groups to take
advantage of people’s simplistic ways of thinking to subvert the political agenda.” [Note 13: See
Timur Kuran & Cass R. Sunstein, “Availability Cascades and Risk Regulation,” 51 Sian L. Rev. 683,
733-35 (1999) (discussing how to use the availability heuristic to affect public opinion).]
(p. 392):
“...Politicians and interest groups help promote mental shortcuts - or ‘sell heuristics’ - as
a way of furthering public support for their positions and mobilizing public support.”
(p. 398):
“Reliance on heuristics thus has a paradoxical effect on judgment. Even though
heuristics can lead to errors, people tend to be more confident when they rely on heuristics than when
they rely on deliberation.”
(p. 405): “To the extent that the public makes widespread use of availability, experienced political
actors can spin issues so as to exploit these heuristics to drive the public to embrace particular
attitudes or beliefs. [Note 108: Kuran & Sunstein, supra note 13, at 713 (“Skillful availability
entrepreneurs have insights into the sorts of events to which relevant segments of society are
receptive.”).] Kuran and Sunstein have argued that ‘availability entrepreneurs’ can work to make
examples salient so as to move public opinion in a particular direction. [Note 109: Id.]”
Cucolo & Perlin, supra., at 215, apply the principle of heuristics to sex-offender commitment law
thus:
“Research confirms that heuristic thinking dominates all aspects of the mental disability law
process whether the question is one of involuntary civil commitment law, violence assessment,
[Jennifer Murray & Mary E. Thomson, “Applying Decision Making Theory to Clinical Judgments in
Violence Risk Assessment,” 2 Eur. J. Psychol. 150 (2010)]. It similarly dominates the public’s view
of criminal justice policy (animated by a media-driven fear of crime). [See, e.g., David A. Singleton,
“Sex Offender Residency Statutes and the Culture of Fear: The Case for More Meaningful Rational
Basis Review of Fear-Driven Public Safety Laws,” 3 U. St. Thomas L. J. 600 (2006), at 603-4
(discussing the vividness heuristic and the availability heuristic in this context).] Additionally, judges
- ‘embedded in the cultural presuppositions that engulf us all’ [Michael L. Perlin, The Hidden
Prejudice: Mental Disability on Trial 47 (2000) (quoting Anthony D Amato, “Harmful Speech and
the Culture of Indeterminacy,” 32 ffm. & Mary L. Rev. 329, 332 (1991)).] - are as susceptible to
heuristics as are all other citizens. [See, e.g., Chris Guthrie et al., “Inside the Judicial Mind,” 86
Cornell L. Rev. 777, 784 (2001) (discussing judicial susceptibility to heuristics and biases when
making decisions).”

At pp. 215-16, Cucolo & Perlin continue:
“So it is with the development of sex offender law and policy. The media’s intense focus on the most
heinous sex offenders - making it appear that all persons charged with ‘sex crimes’ share these
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characteristics - triggers the availability heuristic and the representativeness heuristic, ‘causing the
public to perceive most or all so-called sex offenders as extremely threatening and intractably
deviant.’ [Julie T. Rickert, “Denying Defendants the Benefit of a Reasonable Doubt: Federal Rule of
Evidence 609 and Past Sex Crime Convictions,” 100 J. Crim. L. & Criminology 213, 228 (2010)
(citing Robert Paul Doyle & Craig Haney, Proposition 83, Framing and Public Attitudes Toward Sex
Offenders: An Application of Heuristic Models of Social Judgment (working paper), available at
http://papers.ssrn.com/sol3/papers.cfm/Abstract_id=l 444688, at 3 (“In modern times, the focus on
criminal justice borders on an obsession.”).] By way of example, Daniel Filler has argued that the
availability heuristic was significantly responsible for the passage of Megan’s Law. [Filler, supra, at
346.] James Billings and Crystal Bulges explain comprehensively:
‘[T]he representativeness heuristic theory hypothesizes that people judge the likelihood of events by
how well they match any previously formed representations of such an event. For example,
individuals are more likely to believe all sex offenders are similar to those sex offenders they have
already seen. Because most people’s readily accessible memories of sex offenders are derived from
violent and outrageous media depictions, they are more likely to believe that all sex offenders are like
those they see on TV... [O]ne of the great dangers of the representativeness heuristic is that it
encourages maintenance of these beliefs to the exclusion of other reliable information. Thus, people
who come to believe sex offenders are violent predators in this way are very likely to ignore more
accurate information that advises toward more realistic beliefs.

‘[Another] example of psychological theory demonstrating the power of media to portray false
images is the availability heuristic. The availability heuristic states that individuals judge the
likelihood of events by the availability of similar occurrences in their memory. Under this theory,
therefore, if instances of violent sexual offense readily come to mind, individuals will presume their
occurrence to be more frequent than it really is. The available memories may also include fiction; if
someone has just seen a movie about a sex offender, he is more likely to inflate the rate of sex offense
he believes to be accurate. The media contribute to this theory by providing the prior instances of sex
offense with which to compare current events. This is especially true if the media are presenting
more violent sex crime information than nonviolent sex crime information; people will thus
overestimate the rate of sex offense in general as well as the incidence of violent sex offense.’
Because most sex offenses are nonviolent, these media portrayals of violent sex offenses cause people
to increase their belief in the prevalence of such crimes. [James A. Billings & Crystal Bulges,
“Maine’s Sex Offender Registration and Notification Act: Wise or Wicked?,” 52 Me L. Rev. 175, 242
(2000) (footnotes omitted). See also Michael L. Perlin, “’Equality, I Spoke the Word/As if a
Wedding Vow’: Mental Disability Law and How We Treat Marginalized Persons,” 53 N.Y. U Sch. L.
Rev. 9, 20 (2008-09) (“Every Time Detective Benson or Stabler - on NBC’s popular Law and Order:
SVU program - says, ‘There’s no cure. And they all do it again,’ that speaks to society’s [false
ordinary common sense] about this topic.”).]

We believe it is impossible to understand the thrall in which the ‘sex offender story’ has captured the
public without understanding the pernicious power of these cognitive-simplifying heuristics.”....
“There can no longer be any question that sex offender laws were enacted without any consideration
being given to the valid and reliable research available to (and accessible by) the lawmakers at the
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time of enactment, and that, frequently, legislators were never asked questions that would have been
‘essential to understand whether such legislation would be effective in its goal of community
protection.’ [Karen Terry, “Sex Offenders: Editorial Introduction,” 3 Criminology & Pub. Pol'y 57,
57 (2003). On the frequent disconnect between research findings and adopted legislative policies, see
Michael Tonry & David Green, “Criminology and Public Policy in the USA and UK,” in The
Criminological Foundations of Public Policy: Essays in Honour of Roger Hood 485. 508-10 (Roger
G. Hood et ah, eds. 2003). On how reliable research is often consciously ignored, see Joan
Petersilia, “Policy Relevance and the Future of Criminology,” 29 Criminology 1 (1991).] This failure
to consider such data calls into question the legitimacy of all such legislation. Sexual offender
registration laws were enacted ‘without any systematic study of their consequences’ or of the
diagnostic accuracy involved in the classification of such offenders. [See Robert Prentky et al.,
“Sexually Violent Predators in the Courtroom: Science on Trial,” 12 Psychology, Pub. Pol'y & L.
357, 361 (2006) (citing twin concerns that “good science” will be unrecognized or misunderstood by
the law, and that the pressures of the law will not only use but encourage “bad science.”)] These
diagnostic tools that support confinement and containment continue to be flawed....” [John Matthew
Fabian, “The Risky Business of Conducting Risk Assessments for Those Already Civilly Committed
as Sexually Violent Predators,” 32 Wm. Mitchell L. Rev. 81 (2005).]

At p. 222, Cucolo & Perlin conclude thus:
“...[U]ntil we take stock of the realities that we have sketched out in this section of the article - the
impact of media distortions on legislative policies, the lack of a factual basis for the public’s
obsessive fears (fears based on ‘biased recall and unrealistic crime stereotypes’) [Doyle & Haney,
supra note 216, manuscript at 24], the ways that such media distortion and public pressures affect
judicial decision-making ~ we are doomed to endlessly play out a ‘pathological’ morality drama.
[See William J. Stuntz, “The Pathological Politics of Criminal Law,” 100 Mich. L. Rev. 505, 51 1
(2001).] And we do this in spite of the overwhelming empirical evidence that shows that the laws in
question have little or no effect on sexual offending rates and recidivism.” [Elizabeth LeTourneau et
al., “Effects of South Carolina’s Sex Offender Registration and Notification Policy on Deterrence of
Adult Sex Crimes,” 37 Crim. Just, and Behav. 537, 550 (2010); Richard Tewksbury & Wesley G.
Jennings, Assessing the Impact of Sex Offender Registration and Community Notification on Sex
Offending Trajectories,” 37 Crim. Just. & Behav. 570, 572 (2010)].”

II.

SOCC LAWS SERVE NO CONSTITUTIONALLY VALID INTEREST AND HAVE NO
BASIS IN PSYCHOLOGICAL SCIENCE, BUT INSTEAD ARE PUNITIVE IN INTENT
AND EFFECT.

A. SOCC Statutes Inherently Do Not Fulfill The Interest Claimed To Support Their
Enactment, Establishing Unconstitutionality on Their Face.
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1. No Valid Ground Arises from Diagnosis or “Abnormality” to Support SOCC Laws.

Eric S. Janus & Wayne Logan, “Substantive Due Process and the Involuntary Confinement of
Sexually Violent Predators,” 35 Conn. L. Rev. 319 (Winter, 2003), explain the constitutional requirement

of treatment as a main justification for sex offender commitment thus:
(at p. 346): “’...Hendricks made no effort to distinguish ‘mental illness’ from mere ‘disorders.’ The
latter are simply declared by unscientific fiat and are highly controversial. ,..[I]n the absence of any
scientific basis for such fiat-decreed ‘disorders,’ the rationale for treatment that exists in patently
disabling mental illness simply does not exist; at best those committed due to such claimed
‘disorders,’ whose only symptom’ is commission of a crime/crimes, are merely ‘politically ill.’ Thus
...all that is left is the claim that the State has an interest in protecting the public from ‘dangerous’
individuals by confining them. This, of course, is simply pure preventive detention, simply
proceeding under a false rubric of‘commitment.”

Mary Prescott, “Invasion of the Body Snatchers: Civil Commitment after Adam Walsh,” 71 U. Pitt L.
Rev. 839, 847-49 (Summer 2010), observes,

“By limiting his concurrence to the specific facts of the case, Kennedy essentially provided a
potential limit to a state’s power of commitment. Despite a presumed remedial intent, an SVP statute
authorizing civil commitment may nonetheless have punitive effects or unconstitutionally vague
standards of application (that is, if practice illustrates the unconstitutional imprecision of the term
‘mental abnormality’). “...In effect, the ‘mental abnormality’ language is ‘circularly defined
...collapsing all badness into madness’; it ‘is neither medicine nor science; it is legislative
legerdemain,”’ (quoting Stephen J. Morse, “Fear of Change, Flight from Culpability,” 4 Psychol.
Pub. Polly & L. 250, 261 (1998)) and noting, at p. 861: “...the circularity of the term ‘mental
abnormality,’ because the ‘abnormality’ is derived from the sexual behavior which in turn is used to
establish the predisposition to other sexual behavior.” At footnote 70, Prescott explains further thus:
“...Because the goals of sex offender civil commitment legislation are grounded in both medicine and
law, it is unhelpful to base a statute’s reasonableness solely on language, when the reasonableness of
the language necessarily depends on the quantity and quality of its medicinal counterpart. ...Critics
tend to lament the circularity of the term “mental abnormality,” since “the abnormality is derived
from the sexual behavior which in turn is used to establish the predisposition to other sexual
behavior.” Robert M. Wet stein, “A Psychiatric Perspective on Washington’s Sexually Violent
Predators Statute,” 15 Puget Sound L. Rev. 597, 602 (1992).”
Kimberly Kessler Ferzan, writing in “Beyond Crime and Commitment: Justifying Liberty

Deprivations of the Dangerous and Responsible,” 96 Minn. L. Rev. 141 (November 2011), offers these

thoughts:

pp. 141-42: “...With respect to responsible actors, the State can use the criminal law. It can punish
the deserving for the commission of a crime. For a responsible agent, the State should not intervene
in any substantial liberty-depriving way prior to his commission of an offense for fear of denying his
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autonomy. The State must respect that a responsible agent may choose not to commit an offense. It
cannot detain an actor for who he is. It must wait to see what he will do. Thus, to the extent that we
have preventive practices that do not fit either model, these mechanisms are typically condemned as
unjust.
pp. 143-44: “...’[Ijmpaired self-control is not a “diagnosis” or a “mental disorder” that makes sex
offenders different from other criminals - it is precisely what makes them similar to other criminals.’
And Stephen Morse denounces the ‘mental abnormality’ criterion approved by the Supreme Court in
Kansas v. Crane and Kansas v. Hendricks as ‘obscure, circular, and mostly incoherent.’ {Stephen J.
Morse, “Preventive Confinement of Dangerous Offenders,” 32 J. L. Med. & Ethics 56, 56 (2004).)
The message scholars are sending is clear: prevention and punishment are two distinct practices, but
in both instances, the State is failing to maintain the clear boundaries between the two.”
pp. 153-55: “...[Tjhe mental abnormality condition does no distinguishing work. Kansas’s
definition for mental abnormality is a ‘congenital or acquired condition affecting the emotional or
volitional capacity which predisposes the person to commit sexually violent offenses,’ but as Stephen
Morse notes, ‘the definition is simply a (partial) generic description of all behavior and it is not a
limiting definition of abnormality.’ [Morse, supra note 3, at 62.] Moreover, with respect to the lack
of control criteria, there is a significant injustice at work here. The detainees in Crane and Hendricks
were sex offenders who had already been punished. If they could not control their conduct, then, as a
normative matter, they should have been excused. The question of rationality should remain the same
- if these actors are sufficiently rational to choose to act, then they can be punished, but they cannot
be detained. If they are sufficiently irrational that they ought to be detained, then they cannot be
punished. The State should not be able to inconsistently maintain that these actors are responsible so
it can punish them, and then based on the same facts, also maintain that they are non-responsible so it
can detain them post-punishment. The State should be required to pick one view: either responsible
and punishable or non-responsible and detainable.”

2. “Undeterability,” Even Were It True, Does Not Support the Necessity or
Constitutionality of SOCC Laws.
Ferzan, ibid., continues” “...Christopher Slobogin offers a criterion of ‘undeterability’ for the pure
prevention model. This model includes not only those who truly do not understand the nature of their
acts but also those who know they will be punished but act anyway. The latter category includes
everyone from those who kill abortion clinic doctors to terrorists - ‘they know they will either be
caught or die, but are convinced their ideological agenda justifies their actions and glorifies their
punishment or death.’ ...As Michael Corrado notes, ‘Every criminal takes a chance that he will be
apprehended and punished. How great must the chance be before he moves from the category of the
punishable into the category of the detainable?’ Indeed, Alec Walen adds, ‘it is simply false that
those who cannot be deterred because they are more dedicated to committing a crime than to avoiding
punishment are outside the reach of the criminal law.’”

- 17 -

3. Statistics Cannot Provide a Prediction of Recidivism Specific to Any Individual.
Continuing the Ferzan quote, at pp. 156-57: “The use of ‘naked statistical evidence’ may also be
normatively problematic. ‘A piece of evidence is nakedly statistical when it applies to an individual
case by affiliating that case to a general category of cases.’ [Alex Stein, Foundations of Evidence Law
43 (2005).] The sort of evidence presented against a criminal defendant points to facts - the
defendant can dispute those facts by, for example, pointing to evidence that raises doubt as to whether
he was present, or had the mental state, or lacked a justification. On the other hand, naked statistical
evidence does not point to anything that a detainee can disprove. An eighteen-year-old African
American man who is unmarried and unemployed is statistically more likely to offend than a fortyfive-year-old, married soccer mom. The man cannot disprove that he falls within this class - the
statistics do it all. The evidence is nakedly statistical because it is ‘information about a category of
people or events not evidencing anything relevant in relation to any person or event individually.’
[Ibid.] ...If all that the status or condition does is make it somewhat more likely that the individual
will commit the offense, then the State is still relying on statistical evidence. Either way, it is an
impersonal prediction....” (emphases supplied)

4. The Claimed Alternative Purpose of Treatment Toward Release from SOCC Is
Illusory.

Eric S. Janus & Wayne Logan, “Substantive Due Process and the Involuntary Confinement of
Sexually Violent Predators,” supra, states:

(at p. 347): “The ‘no punishment’ principle emanates directly from the central command that ‘civil’
commitment not be ‘punitive.’ To ensure compliance with this command, the Court has historically
employed the test first enunciated in Kennedy v. Mendoza-Martinez [372 U.S. 144 (1963), where the
Court invalidated a federal law because it deprived an individual of citizenship as punishment, but did
so without providing the strict procedural protections of the criminal law. [Id. at 183-84] The Court
identified a variety of factors to be considered in judging whether a non-criminal sanction betrays a
forbidden punitive purpose. Two of those factors are especially relevant here: ‘[W]hether an
alternative purpose to which it may rationally be connected is assignable to it, and whether it appears
excessive in relation to the alternative purpose assigned.’ [Id. at 168-69]”
(at p. 348): “The ‘alternative purpose’ in civil commitment (in addition to incapacitation) is
treatment. Treatment is the alternative purpose the state must pursue to establish the bona fides of its
non-punitive commitment regime. For instance, in Allen v. Illinois [478 U.S. 364 (1969)], the Court
addressed a ‘first generation’ SVP law..., and emphasized that ‘the State serves its purpose of treating
rather than punishing sexually dangerous persons by committing them to an institution expressly
designed to provide psychiatric care and treatment.’ [Id. at 373] Hendricks is quite consistent with
this view, and lower courts consistently cite ‘treatment’ as the purpose that redeems the
constitutionality of SVP laws. [See Kansas v. Hendricks, 521 U.S. 346, 367, noting the state’s
“obligation to provide treatment for committed persons.”); see also id. at 371 (Kennedy concurring)
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(denominating the absence of treatment as an “indication of the forbidden purpose to punish”); id. at
383 (Breyer, J., dissenting) (asserting that a “statutory scheme that provides confinement that does not
reasonably fit a practically available, medically oriented treatment objective, more likely reflects a
primarily punitive legislative purpose”). Also see: State v. Post. 541 N.W.2d 115, 128 (Wis. 1995)
(holding that treatment for paraphilias provides the “medical justification” for Wisconsin’s SVP law);
West v. Macht. 614 N.W.2d 34, 40 (Wis. App. 2000) (“To be lawful, the restriction on the involuntary
committee’s constitutional rights must be reasonably related to legitimate therapeutic and institutional
interests.”); see also Ohlinger v. Watson. 652 F.2d 775, 777-78 (9th Cir. 1981) (holding, with respect
to sex offenders incarcerated under a “rehabilitative rationale,” that “adequate and effective treatment
is constitutionally required because, absent treatment, appellants could be held indefinitely....”)]

(at 348-49): “In Foucha. the Court made clear that ‘mental illness’ (along with dangerousness) was a
constitutional predicate for police power civil commitments. [Id. at 80-81] Justice O’Connor, who in
concurring, provided the key fifth vote for the majority in Foucha, averred that involuntary civil
commitments must have a ‘medical justification.’ [Id. at 88] Otherwise, she concluded, ‘the
necessary connection between the nature and purposes of confinement would be absent.’ [Ibid.]
(at 349):
“In Hendricks, while the Court disavowed the necessity of a ‘mental illness’ requirement
per se, instead condoning the statutory criteria of ‘mental abnormality’ [Hendricks. 521 U.S. at 35859], the Court insisted that the Kansas SVP law employ some mental impairment requirement.
“Describing the required, mental impairment alternately as a ‘special and serious lack of ability to
control behavior,’ and ‘proof of serious difficulty in controlling behavior,’ [Kansas v. Crane. 534
U.S. 407 at 413 (2002)]....

“In sum, the requirement that SVP committees have a mental impairment serves to substantiate
the police power right to treatment....”
Ostensibly, the non-punitive interest claimed in support of the MCCTA of 1994 is treatment of the

sex offenders covered by that statute.

However, as explained by Jessica Morak. “Resident Evil: A

Reformation of U.S. Civil Confinement Law,” 22 Cardozo J. Ini 7 & Comp. Law 665 (Spring 2014):

pp. 695-97: “The punitive nature of sexually violent predator statutes is readily visible when
examining the common requirement that offenders must first serve out a criminal sentence before
ever being evaluated as a candidate for civil confinement, [citing State v. Post, supra, Abrahamson,
J., dissenting, at 140 (“Furthermore, because chapter 980 requires that convicted sex offenders serve
their criminal sentences before being committed under its auspices, the statute is inextricably linked
to a punitive purpose and effect, notwithstanding its remedial features.”)] This practice purposely
delays the imposition of specialized treatment until the offender’s criminal sentence is nearly
complete. There is no non-punitive justification for first initiating civil confinement proceedings, and
the imposition of allegedly necessary treatment, years after the criminal act requiring it occurred.
[Again citing Post, ibid. (“Why would a legislature with a principal interest in treatment create a
statute deliberately delaying the promised treatment and thereby exacerbating the alleged ills which it
is designed to cure?”)] It is difficult to imagine that requiring a period of incarceration first advances
the interest in treatment in any tangible way, since prison is generally considered a poor environment
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for rehabilitation. [Hendricks, 521 U.S. at 386 (Breyer, J., dissenting) (the Kansas statute specifically
states that “prognosis for rehabilitating ...in a prison setting is poor.”); Post, ibid.] This purposeful
delay seems intentional. [Hendricks, supra, at 385 (Breyer, J., dissenting) (“time-related circumstance
seems deliberate.”). See also In re Young, 857 P.2d at 1025 (Johnson, J., dissenting) (“The timing
alone is a strong indication that the Legislature was less interested in treatment than in
confinement.”)] It enables the more punitive interest in total and indefinite incapacitation to
overpower and dominate the civil interest in treatment. [Hendricks, ibid. (“An act that simply seeks
confinement ...would not need to begin civil commitment proceedings sooner.”); In re Young, ibid.
(“’’Although the Statute provides for treatment, this goal is completely subordinated to punishment.”)]
In this perspective, the practice begins to look more like a statutory scheme simply seeking to confine
certain offenders when those offenders become eligible for release. [Young v. Weston, 898 F. Supp.
744, 753 (W.D. Wash. 1995) (holding that the punishment interest is advanced when the “[s]tatute
forecloses the possibility that offenders will be evaluated and treated until after they have been
punished.”); In re Young, 857 P.2d at 1025 (Johnson, J., dissenting) (“An individual’s need for
diagnosis and treatment is never sufficiently compelling under the Statute until the individual is
nearing the end of his or her criminal sentence.”)]
“Additionally, it is suspicious that the offender contracts a newly discovered mental abnormality,
which is now in dire need of treatment, upon the imminent expiration of the current method of
incapacitation, [citing Breyer dissent in Hendricks, 521 U.S. at 381]. It is an utter fallacy to claim
that mental abnormalities, which cause uncontrollable propensities to commit future sexual offenses,
are identifiable only at the completion of a criminal sentence, [citing Weston, 898 F. Supp. at 753].
Are these mental abnormalities, which will propel an offender to commit future sexual offenses,
absent when these sexual offenses actually occurred in the past? [Weston, 898 F. Supp. at 753
(“Common sense suggests that such mental conditions, if they are indeed the cause of sexual
violence, are present at the time the offense is committed.”)] The reliance on this circular logic by
sexually violent predator statutes supports the idea that the interest in effectuating treatment is
minimal, if not nonexistent. Rather, a stated interest in treatment enables the statutes to be
characterized as ‘civil,’ and therefore isolated from the procedural safeguards of ex post facto and
double jeopardy.”

pp. 700-701:

“2.

The Therapeutic Disadvantages of the ‘Delayed Treatment’ Scheme

“As mentioned in the dissenting opinion of Hendricks, delayed treatment could potentially harm
the goal of administering effective rehabilitation. According to Dr. Robert Wettstein [fn. 289: “...an
Assistant Professor of Psychiatry at the University of Pittsburgh School of Medicine. Additionally,
Dr. Wettstein serves as co-director of the Law and Psychiatry Program at the Western Psychiatric
Institute and Clinic.”], it is much more difficult to begin treatment for the sexual offense years after
its commission than when treatment occurs soon thereafter. [Robert M. Wettstein, “A Psychiatric
Perspective on Washington’s Sexually Violent Predators Statute,” '15 U. Puget Sound L. Rev. 597
(1992), at 617] The longer the period between the commission of the offense and the beginning of
treatment, the more opportunities for the offender to distort the facts and circumstances surrounding
the offense, which can serve as a hindrance to the offender’s ability to take responsibility. [Ibid.]
Additionally, this lapse in time gives the offender ample opportunity to formulate justifications,
excuses, and defenses for his or her action. [Ibid.] The prison environment has been viewed, in
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general, as non-conducive to therapeutic purposes. [Hendricks, supra, at 385 (Breyer, J., dissenting);
Wettstein, supra, at 617 (“Few, if any, correctional institutions are designed to function as therapeutic
environments, much less actually do so.”)] A prisoner faces stigmatization and possible violence
from other inmates, by exhibiting any form of ‘weakness,’ such as engaging in therapy, or simply
disclosing his status as a sexual offender. [Ibid.] Therefore, an inmate has no real incentive to discuss
or take responsibility for his offense. [ZZ>ztZ] If there is a real and tangible treatment aim embedded in
the sexually violent predator statutes, its mission is not being effectively achieved by first processing
individuals through the corrections system.”

Additional important footnote'.
129 Weston, 898 F.Supp. at 750; In re Young, 857 P.2d at 1021 (holding that the definition for mental
abnormality is “merely circular”); See also Hendricks, 912 P.2d at 138 (citing Weston, 898 F. Supp. at
750) (“The only observed characteristic of the [mental abnormality or personality] disorder is the
predisposition to commit sex crimes.”).

5. SOCC Laws Do Not Reduce the Incidence of Sex Crimes.

Even as to the claim that incapacitation through commitment is required and is served by commitment
under the MCCTA of 1994, that claim as well has been soundly factually disproved. Tamara Rice Lave
& Justin McCrary, “Do Sexually Violent Predator Laws Violate Double Jeopardy or Substantive Due

Process?,” 78 Brook. L. Rev. 1391, 1392 (Summer 2013) undertook to “...question a core empirical
foundation for the Court’s holding in [Kansas v.] Hendricks', that SVPs are so dangerous that they will
commit repeat acts of sexual violence if they are not confined. Our findings suggest that SVP laws have

had no discernible impact on the incidence of sex crimes.

These results challenge the only

constitutionally permissible justification for SVP legislation,....”

At p. 1396, Lave and McCrary continue:
“In our analysis, we use original data gathered directly from SVP states to review commitments
across the country. Next, using panel data for the last few decades, we examine the impact of SVP
laws on the incidence of sex-related homicide and forcible rape. We also use data collected in the
National Child Abuse and Neglect Data System (NCANDS) [See Nat’l Data Archive on Child Abuse
& Neglect, National Child Abuse and Neglect Data System (NCANDS), Detailed Case Data
Component
(DCDC),
NDACAN,
http://www.ndacan.cornell.edu/ndacan/Datasets/Abstracts/
DatasetAbstract_NCANDS__General.html - hereinafter NCANDS Data] to examine the impact of
SVP legislation on the incidence of non-fatal child sexual abuse. Finally, since underreporting poses
problems in accurately measuring the incidence of sex crimes, we also examine gonorrhea rates, a
common proxy for the prevalence of sexual abuse.”
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In their Conclusion (at p. 1436), Lave and McCrary report: ‘in this article, we analyzed that
theory from three different perspectives. First, we ran a difference-in-differences regression. We
found that there is no statistically significant change in the incidence of sex homicide, forcible rape,
or child sexual abuse post passage. We then ran a disparate impact analysis and once again found that
SVP laws have had no noticeable effect on the rate of sex killing, forcible rape, or child sexual abuse.
Finally, we analyzed whether SVP laws have had an impact on the incidence of gonorrhea, and we
find that they have not.”
Based on these findings, Lave and McCrary, at: 1402, conclude: “...Overall, ...our estimates are
consistent with SVP laws having no discernible deterrent or incapacitation effects.” They add these
further statements on this conclusion:

p. 1414: “...[TJhere is little evidence SVP passage had a discernible effect on sex crimes.”

p. 1419: “...The decline is statistically indistinguishable from zero,
[T]he data indicate that
SVP laws have had no discernible deterrent or incapacitation effects on the rate of forcible rape [or]
...of child sexual abuse.”
p. 1422: “...Either there are no preventive benefits associated with these laws, or the benefits are too
small to measure with these methods.”

pp. 1422-23: “Although our findings may seem surprising, the results are to be expected when the
advanced age of SVPs is taken in to account. Studies show that, like other types of offenders, as sex
offenders age, their recidivism rate drops. ...Interestingly, advancing age seems to affect sex
offenders at different rates. Hanson found that the recidivism rate of both incest offenders and rapists
declined steadily over time, and neither type of offender released after age 60 recidivated. Although
the recidivism rate of extra-familial child molesters also declined with age, the drop was much less
dramatic until the offender reached age 49, when recidivism dropped dramatically.”
p. 1425: “We have shown that SVP laws had no discernible impact of the incidence of sexual
homicide, forcible rape, child sexual abuse, or gonorrhea.”

pp. 1435-36:
“Our findings show that this threshold for dangerousness has not been met. If the
state was successfully locking up only those who had a difficult if not impossible time refraining from
committing violent sex crimes, then there should be an incapacitation effect. The lack of such an
effect as demonstrated by our data suggests that the state is locking up people who are equally or even
less dangerous than the typical recidivist.

pp. 1434-35:
“...[O]ur findings show that locking up adjudicated SVPs is not ‘narrowly
tailored’ to meet this goal. The lack of an incapacitation effect means that we are indefinitely
confining many people who are at low risk of committing a violent sexual offense if released. Our
findings show that SVP legislation is neither ‘carefully limited’ regarding the circumstance under
which detention is allowed, nor ‘sharply focused’ on the problem of preventing violent sex crimes.
Instead, we show that SVP legislation is just a ‘scattershot attempt’ at addressing a serious problem
that results from the indefinite commitment of many people who would not reoffend.”
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6. The Virginia Legislature Should Abandon Any Legislative Findings Offered in
Support of Its SOCC Enactment, and Should, to the Contrary, Embrace Current
Science, as Described infra, as Justification for SOCC Repeal.

Changing the subject somewhat, at pp. 1427-28, Lave and McCrary state:
“...When constitutional rights are at stake, however, the Court should maintain a more detached
and critical perspective,.... The Court retains an independent constitutional duty to review factual
findings where constitutional rights are at stake.” [See, e.g., Caitlin E. Borgmann, “Rethinking
Judicial Deference to Legislative Fact-Finding,” 34 Ind. L.J. 1 (2009) (arguing that legislatures are
poorly suited for gathering and evaluating facts impartially, especially when considering legislation
restricting controversial or minority rights and thus advocating that courts should independently
review the factual foundation of legislation that curtails basic individual rights, regardless of whether
those rights are subject to heightened scrutiny).

See, e.g., Brown v. Bd. Of Education of Topeka, Kan., 347 U.S. 483 (1954) (where the Court held that
segregated public school education violated the Equal Protection Clause). In coming to this
conclusion, the Court contradicted specific findings to the contrary by state legislatures and courts.
Indeed, in Plessy v. Ferguson, 163 U.S. 537 (1896), the Court had held that “separate but equal” did
not violate equal protection. Key to the Court’s decision in Brown vjqyq psychological studies that
showed the detrimental impact of segregated education on minority children. The Court held that
these studies were relevant regardless of whether they had existed at the time Plessy was decided.
“Whatever may have been the extent of psychological knowledge at the time of Plessy v. Ferguson,
this finding is amply supported by modern authority. Any language in Plessy v. Ferguson contrary to
this finding is rejected.” Brown, 347 U.S. at 494-95.]
Lave and McCrary add these thoughts on this issue:

p. 1429:
“...[TJhere is precedent for using empirical studies to challenge the constitutionality of a
particular law, even when it requires overturning legislative findings of fact.”

“... [TJhere is a robust debate in legal academia regarding the extent to which courts should defer to
legislative findings. We hope that our article will lend support to the importance of independent factfinding, especially when fundamental rights of unpopular groups are at stake.”
In sum from the Lave & McCrary article, not only does the MCCTA of 1994 fail to fulfill its aim
of providing treatment to rehabilitate those committed, on a more basic level, it fails at the elemental
aim of preventing sex crimes because those it incapacitates through detention would not be any more
likely to commit crimes than those not detained, and since sex crimes have not been significantly
reduced by reason of passage of the MCCTA or similar laws elsewhere.

7. The Padilla Study Disproves the Claimed Need for SOCC Laws.
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Paul Demko, “Throwing Away the Key,” City Pages (Mpls.-St. Paul, MN), March 31, 2002, at
15, notes that between 1994 and 2002 only one Minnesota SOCC confinee was released even
conditionally. Demko quotes then-Ramsey County [MN] Attorney Susan Gaertner as characterizing
the lack of SVP discharges as a sign that the system is working properly!

Tamara Rice Lave & Franklin E. Zimring, writing in “Assessing the Real Risk of Sexually
Violent Predators: Doctor Padilla’s Dangerous Data” 55 Am. Crim. L. Rev. 705 (2018), examined
results of a study performed on sex offenders released from mental health facilities in California
under commitments pursuant to its SOCC law. The Abstract to that article summarizes thus:

“p. 705, “This Article uses internal memoranda and emails to describe the efforts of the California
Department of Mental Health to suppress a serious and well-designed study that showed just 6.5% of
untreated sexually violent predators were arrested for a new sex crime within 4.8 years of release
from a locked mental facility. ...The Article ...explains how the U.S. Supreme Court and the highest
state courts have allowed these laws to exist without requiring any proof of actual danger/ It then
describes the California study.... Finally the Article explains how these results undermine the
justification for indeterminate lifetime commitment of sex offenders.”
The following excerpts from that articles text expand usefully on this overview:

Text: p. 705:

“Introduction

This Article on sexually violent predator (SVP) laws ...is ...a narrative of legal and political events
that help capture what we consider our legal system’s egregious mishandling of the SVP issue, and,
as we will elaborate below, the narrative will center on one great unresolved mystery: why a crucial
piece of empirical research that could have corrected the system’s misapprehension of the dangers of
SVPs was suppressed.”

p. 707: “In Kansas v. Hendricks, ...[t]he Court accepted as true the legislature’s empirical claims
about SVPs: they are ‘extremely dangerous’14; their ‘likelihood of engaging in repeated acts of
predatory sexual violence is high’15; ‘the prognosis for rehabilitating [them] in a prison setting is
poor’16; and their treatment needs are ‘very long term.’17 The Court did not offer any proof for these
assertions, and even though there was a wide body of research studying the recidivism rate of sex
offenders, none of it was cited. ...Whatever the reason, ...the Court never asked for proof of the
central justifying premise for the law - that an identifiable group of sex offenders is highly likely to
commit new predatory sex crimes if released into the community.”
p. 708: “The Court’s holding in Hendricks has been criticized for a number of reasons.19 One such
criticism focuses on the distinction between civil and criminal law, and whether the SVP law is
actually criminal, which would make it an unconstitutional second punishment. Rollman argued that
various factors show the law is really criminal, including ‘the fact that implementation of the Act is
delayed until the “anticipated release” of a prisoner, thereby lessening the effect of any treatment
while simultaneously maximizing punishment.’20 Campbell criticized the majority for allowing states
to ‘merely redefine any [punitive] measure ...as “regulation,” and magically, the Constitution no
longer prohibits its imposition.’21 Janus argued that by inappropriately blurring the line between
punishment and civil commitment, SVP laws undermine the Constitution’s due process protections.22
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Carlsmith, Monahan, and Evans conducted experiments to determine how the law should be classified
and found that civil commitment of sexually violent predators was primarily motivated by retributive
goals, thus demonstrating that it is impermissibly criminal in effect.
“Others have focused attention on the nebulous quality of a ‘mental abnormality.’ Morse argued that
‘the term “mental abnormality” is circularly defined ...collapsing] all badness into madness,’23 and
Winick contended that the definition of mental abnormality is so broad that it can apply to any
behavior.24 In 1999, the American Psychiatric Association created a task force to evaluate SVP laws
and concluded, ‘sexual predator commitment laws represent a serious assault on the integrity of
psychiatry, particularly with regard to defining mental illness and the clinical conditions for
compulsory treatment.’25”

pp. 708-09: “Still another line of inquiry focuses on the use of actuarial instruments to prove
dangerousness. ...Wollert27 and Lave28 contended that we simply do not have the ability to
accurately predict future dangerousness. This means that due to the low base rate of recidivism, we
are locking away people who would not reoffend if released....”
p. 709: “Others have explicitly questioned the laws’ empirical justification. Lave and McCrary used
panel data on U.S. states for the last few decades to examine the impact of SVP laws on the incidence
of sex-related homicide, forcible rape, non-fatal child sexual abuse, and gonorrhea, a common proxy
for the prevalence of sexual abuse.32 They found that SVP laws had no discernible impact on the
incidence of sex crimes or gonorrhea, the exact opposite of what would be expected if SVP laws were
locking away violent sex offenders. In a related inquiry, Ellman and Ellman33 showed how the
Supreme Court relied on misleading and unsubstantiated statements about sex offender danger in
upholding what would otherwise be an unconstitutional second punishment34 or an unconstitutional
ex post facto law.35 Although Justice Kennedy described sex offender recidivism as ‘frightening and
high,’36 Ellman and Ellman pointed to multiple studies that have shown the opposite to be true'37”

pp. 709-10: “We expand on these criticisms by telling the story of a serious and well-designed study,
the Padilla study, which the California Department of Mental Health quashed after the study showed
that untreated sex offenders with all of the risk factors of committed SVPs had just a 6.5% rate of
contact sex crimes during an almost five-year exposure in the community.38 Such a low recidivism
rate undermines the state‘s authority to confine these persons under the rationale that they are too
dangerous to be released.”
p. 719:...[T]he 2003 DOJ [U.S. Dept, of Justice] study found that sex offenders were among the least
likely to be rearrested for the same crime. Bureau of Justice Statisticians Langan and Levin found
that 2.5% of rapists were rearrested for rape within three years of release from prison,105 and the DOJ
found that 3.3% of child molesters were arrested for another sex crime against a child during that
same period.106”

pp. 720-21: “III. The Padilla Study

“In 2000, Dr. Jesus Padilla was hired as a clinical psychologist at Atascadero State Hospital.114 The
institution held all committed California SVPs from the inception of the program in 1995 until
September 2005 when they were moved to a new facility. ...Padilla soon began working with ...a
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social worker named Kabe Russell - on a long-range study of how SVPs who had completed
treatment fared in the community as compared with SVPs who had not.

“...Padilla was ...able to study released, untreated SVPs because at the time, California was the only
state in the country that limited SVP commitment to two-year periods’121 This meant that every two
years, the state had to go through the entire SVP commitment process again for each offender.... The
recommitment process meant that there were multiple opportunities for people to fall out of the
system.
“Padilla collected detailed data on each individual who was released without treatment including their
age, criminal history, and where the subject went after leaving the program’s control.123”
p. 722: “Padilla also collected data where available on each individual’s Static-99 score.131....”

p. 723: “A total of 121 persons left Atascadero without significant exposure to its treatment program.
Of these 121 persons, Padilla was able to obtain clear records of extensive time in the community and
detailed criminal record information for 93, with an average documented time of 4.71 years living in
community settings. ...[JJust 6.5% were arrested for a contact sex crime. .. .This was despite the fact
that their average Static-99 score was a six, which the scoring manual equates to a high risk of
recidivating.134

“A person with a score of six on the Static-99 was estimated as having a 36% chance of being
convicted of a new sexually violent offense within five years of release.136.... That means that the
released SVPs performed much better than expected based on their Static-99 score. The difference is
that much more striking considering that Padilla used arrests to measure recidivism, and the creators
of the Static-99 used convictions. Since many arrests do not result in a conviction, the disparity
would have been even greater if they had both used arrests as their basis of measurement.”
pp. 724-26: [The article describes in detail the long-lasting efforts by officials of the Atascadero
program and its administrative ‘parent’ agency to quash the Padilla study. These efforts included
falsely claiming that Padilla had illegally obtained the records of the offenders in the study,
terminating that study without cause and denying any further access to the documents already
compiled by the study, including all Excel-based spreadsheets calculating the percentages of
recidivism, ultimately destroying such documents and deliberately mangling the Excel files
containing such recidivism statistics, refusing to honor formal requests per law for access to state
data, and finally, falsely denying that any such study had ever been approved and undertaken.]
p. 727: “Once Padilla testified, DMH [CA’s Dept. Of Mental Health] may have realized the study
had to be stopped because it threatened the legitimacy of the entire SVP program. As explained
earlier, the only constitutionally acceptable rationale for SVP commitment is that offenders are so
dangerous that they must be locked away, and this study showed otherwise. If the SVP law were to
be declared unconstitutional, it would threaten the $147.3 million annual budget DMH (and now
Department of State Hospitals) receives for the civil commitment program. People have done far
worse than bury a study for a hundred million dollars.”

p. 728: “A. General Data on Sex Offender Recidivism
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“Although the Padilla results seem surprising, they are actually consistent with other studies of sex
offender recidivism. The largest U.S. follow-up study of released sex offenders was published by the
DOJ in 2016.180 It analyzed the recidivism of 20,422 persons released from prison in 2005 from 30
states after conviction for rape or sexual assault.181”
p. 729: “...In 2003, the DOJ published what was then the largest study of American sex offenders.184
[Both studies reported sexual assault/rape/sex contact crime re-arrests as less than 6%.] Just as with
the 2016 study, the measure of possible recidivism is re-arrest rather than reconviction, a much looser
standard than proven guilt.186”

p. 730-31: “...[OJlder age at release in the 2003 DOJ report cuts the re-arrest rate for sex crime
almost in half, with 3.3% of the 45-and-over persons released re-arrested for a sex crime versus 5.8%
for the three youngest groups.194
p. 731: “Wilson, Looman, Abracen, and Pake were able to study the recidivism of 31 SVPs who
were released into the community after completing treatment in Florida-200 Their average Static-99
score (5.86) was about the same as that in the Padilla study (6), but the mean age at release (45.72)
was lower than in the Padilla study (50).201 Wilson et al. found that 3.2% (1/31) of the SVPs
committed a new sexual offense within 2.54 years of release from the Florida Civil Commitment
Center.
These recidivism rates were ‘considerably below’ the 26.2% projected by the Static-99." “
‘This suggests,’ Wilson et al. wrote, ‘that even though these two programs may provide treatment to
offenders substantively meeting the “high-risk/needs” standard, the attendant actuarial normative data
may not apply.’204 In other words, the offenders may meet the criteria associated with being high
risk, but the risk of reoffending associated with that criteria may not apply to them.”

pp. 737-8: “IV. Why the Padilla Study Matters
“It would be hard to ignore a study showing that the vast majority of recently released individuals
committed under the current SVP regime did not recidivate. The range of sexual danger found in the
Padilla study is not substantial enough to justify permanent confinement, and this finding threatens
the entire SVP apparatus. If SVPs are no different than the ‘dangerous but typical recidivist
convicted in an ordinary criminal case,’237 then the state has no constitutionally permissible reason to
continue locking them away.
“Even more remarkable is that the Padilla subjects had two characteristics that should have placed
them at higher risk of reoffending than currently committed SVPs. First, California law at the time
required that a person have two or more sexually violent predatory prior offenses in order to be
committed as an SVP. Now every state, including California, requires just one. This difference
matters because increased criminal history is correlated with higher risk of recidivating. In addition,
the average Static-99 score of currently committed SVPs across the country is actually lower than in
Padilla’s sample. According to the Static-99 and 2016 SOCCPN annual report, the average Static-99
score across programs was 4.69, which is below the average score from Padilla’s study. According
to the scoring manual for the Static-99R, a score of five would actually place those individuals at
moderate-high risk of reoffending.246 As previously noted, the average score in the Padilla study was
six, which equates to a high risk of reoffending. That means that SVPs across the country would be
expected to do even better than Padilla’s sample if released into the community.
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“CONCLUSION
“SVP laws are premised on the fact that they are incapacitating dangerous sex offenders who would
be committing sexually violent crimes if released into the community. The only other possible
justification - that these individuals deserve to be punished because they committed reprehensible
crimes - would violate the Constitution’s double jeopardy prohibition.247 Thus, prevention is not
merely the most important objective of SVP strategy; it is the only legitimate legal objective.

p. 740:
“Despite the critical importance of dangerousness, the Supreme Court upheld the
constitutionality of Kansas’ SVP law without requiring any actual proof that SVPs would commit
predatory sex crimes if released. If the justices had looked for empirical proof instead of simply
deferring to the assertions of the Kansas legislature, they would have seen that sex offenders actually
have a low recidivism rate. Indeed, the DOJ has published three major studies - in 1997, 2003, and
2016 - that have shown that the vast majority of convicted sex offenders do not recidivate once
released from prison. Of particular note is the 2016 DOJ study, which found just 5.6% of 20,422
convicted sex offenders were rearrested for rape or sexual assault within five years of release from
prison. 248

“And yet sexually violent predator laws are necessarily premised on the idea that SVPs are different
than run-of-the-mill sex offenders, which means the DOJ studies may be irrelevant in assessing their
danger. What we really need then are studies that look specifically at how released SVPs perform in
the community, but conducting such a study is difficult because most SVPs are never released.
Indeed, we know of only two studies that have examined how released SVPs fare in the community.
The Padilla study was shut down after it showed a 6.5% recidivism rate for 4.8 years at risk in the
community. The Washington State Institute study, which initially appeared to support the notion that
SVPs are extremely dangerous, ended up being consistent with the Padilla results once attention was
focused on the offenders’ age.
“Padilla’s study and the statistics in table 2 from the Washington study undermine any theory of fixed
levels of sexual violence risk. The men in Washington who were 50 or older when eligible for SVP
status had historical records of sex offending that were almost certainly as long as the younger group.
When had they become so low risk that no member of the population re-offended? It can’t have been
that a treatment program succeeded, because they weren’t treated. Age alone seems to have
diminished the propensity to sexually offend. If so, the notion of fixed and immutable danger
requires reconsideration.
“Even though most of the SVPs that California locks up are over 50 now, it is unlikely that they will
ever be released. Like all other SVP states, California now makes commitment indeterminate249 - in
effect presuming that the risk a person poses at the age of 40 remains the same when he is 50, 60, or
even 90. The Padilla study demonstrates why states should be required at the very least to prove
recidivism danger at regular intervals, as California used to do. Putting the burden on the committed
person to prove he is no longer dangerous is not a legitimate alternative. The politics of crime and
fear of sex offenders mean that someone like Mr. Hendricks, who is now 83-years-old and confined
to a wheelchair, will never prevail.
Notes:

- 28 -

14
15
16
17
19
20
21
22
23

24
25

27

28
32

33
34
35
36
37
38
105

106
114
121
123
131
134
136
180

181
184
186
194
196

Kansas v. Hendricks, 521 U.S. at 351
Id.
Id.
Id.
Robert A. Prentky et al., Sexual Predators: Society. Risk, and the Law (2015)
Eli M. Rollman, “’Mental Illness’: A Sexually Violent Predator Is Punished Twice for One Crime,”
88 J. Crim. L. & Criminology 985, 1013 (1998)
Andrew D. Campbell, Note, “Kansas v. Hendricks: Absent a Clear Meaning of Punishment, States
Are Permitted to Violate Double Jeopardy Clause,” 30 Loyola U. Chi. L.J. 124-129 (1998)
£Hc .S', Janus, Failure to Protect: America's Sexual Violent Predator Laws and the Rise of the
Preventive State 21 -22 (2006)
Stephen J. Morse, “Fear of Danger, Flight from Culpability,” 4 Psychol., Pub. Pol’y & L. 250, 261
(1998)
Bruce J. Winick, “Sex Offender Law in the 1990s: A Therapeutic Jurisprudence Analysis,” 4
Psychol., Pub. Pol’y & L. 505, 525-30 (1998)
Am. Psychiatric Ass ’n, Dangerous Sex Offenders: A Task Force Report of the American Psychiatric
Ass’n 173 (1999)
Richard Wollert, “Low Base Rates Limit Expert Certainty When Current Actuarial Are Used to
Identify Sexually Violent Predators: An Application of Bayes’s Theorem,” 12 Psychol., Pub. Pol’y &
L. 56, 72 (2006)
Tamara Rice Lave, “Controlling Sexually Violent Predators: Continued Incarceration at What Cost?”
14 Vew CHm. L. Rev. 213,217(2011).
Tamara Rice Lave & Justin McCrary, “Do Sexually Violent Predator Laws Violate Double Jeopardy
or Substantive Due Process?: An Empirical Inquiry,” 78 Brook. L. Rev. 1391, 1396 (2013)
Ira Mark Ellman & Tara Ellman, “’Frightening and High’: The Supreme Court’s Crucial Mistake
about Sex Crime Statistics,” 30 Const. Comment. 495, 496-97, 499 (2015)
McKune v. Lite, 536 U.S. 24, 29, 35-38 (2002)
Smith v. Doe, 538 U.S. 84, 103-04 (2003)
McKune, at 34; Smith, at 103
Ellman & Ellman, supra, note 33, at 501-05
Deposition of Jesus Padilla at 57-58, People v. Tighe, No. MH 100903 (Cal. Sup. Nov. 23, 2009) (on
file with authors)
Patrick Langan & David J. Levin, Bureau of Justice Statistics, NCJ 193427, “Recidivism of Prisoners
Released in 1994” 9 (2002)
Id. at 1
Padilla Deposition, supra Note 38, at II. 22-23
Ballot Pamp., Gen. Election (Nov. 7, 2006), text of Prop. 83, 127
Padilla Deposition, supra Note 38
Memorandum, from Jesus Padilla and Kabe Russell to Janice Marques 1 (Han. 5, 2004)
According to the scoring manual for the Static-99, a score of 6 is equal to a high risk of reoffending.
Memorandum, from Jesus Padilla to Jim McEntee, Oct. 10, 2008
Matthew R. Durose et al., Bureau of Justice Statistics, NCJ 244205, “Recidivism of Prisoners
Released in 30 States in 2005: Patterns from 2005 to 2010,” tbl. 2 (2016)
Id. at tbl. 1
2003 DOJ Study: Patrick Langan et al., Bureau of Justice Statistics, NCJ 19828 1, “Recidivism of Sex
Offenders Released from Prison in 1994” at 1 (2002)
Id. at 102
Id. at 25 tbl. 25
We computed the age as of May 13, 2014, which was the date that the Dept, of Hospitals generated
the data.

- 29 -

200 Robin J. Wilson et al., ‘"Comparing Sexual Offenders at the Region al Treatment Centre (Ontario) and
the Florida Civil Commitment Center,” 57 7w/7 J. Offender Therapy and Comp. Criminology 377,
390 (2012)
201 Id. at 385
202 Id. at 385
203 Id. at 390
204 7rf
210 Grant Duwe, “To What Extent Does Civil Commitment Reduce Sexual Recidivism? Examining the
Selective Incapacitation Effects in Minnesota,” 42.7, Crim. Just. 193, 194 (2014)
211 Id. at 194
212 Id. at 196-7
213 Id. at 197
225 Donna Schram & Cheryl D. Milloy, Wash State Inst. For Pub. Pol’y, “Sexually Violent Predators and
Civil Commitment: A Study of the Characteristics and Recidivism of Sex Offenders Considered for
Civil Commitment but for Whom Proceedings Were Declined” 1 (1998)
226 Cheryl Milloy, Wash State Inst. For Pub. Pol’y, “Six-Year Follow-Up of Released Sex Offenders
Recommended for Commitment under Washington’s Sexually Violent Predator Law, Where No
Petition Was Filed” 1 (June 2003)
228 Cheryl Milloy, Wash State Inst. For Pub. Pol’y, “Six-Year Follow-Up of 135 Released Sex Offenders
Recommended for Commitment under Washington’s Sexually Violent Predator Law, Where No
Petition Was Filed” at 6-7 (June 2007)
231 Email from Kabe Russell to mlispcomb@flacc.com, cc. Diane Inrem, Jesus Padilla,
rbriody@flacc.com (Mar. 3, 2004)
232 Id.
237 Kansas v. Crane, 534 U.S. 407, 413 (2002)
239 Kathy Gookin, Wash. State Inst. For Pub. Pol’y, “Comparison of State Laws Authorizing Involuntary
Commitment of Sexually Violent Predators: 2006 Update, Revised” 5 (2007)
240 According to the California Sex Offender Management Board, the inpatient cost to the state of
treating SVPs is about $200,000 per person. Cal. Sex Offender Mgmt. Bd. Annual Report 2016 39
(2016). After serving a FPOIA request on the Dept, of State Hospitals, we were provided with an
Excel file giving us information about the currently committed SVPs in California. According to that
information, there were 1,334 SVPs committed as of May 13, 2014. Confining SVPs at a cost of
$200,000 per person would cost $266.8 million per year.
242 Under Pennsylvania’s program, a determination is made as to whether a juvenile can be released into
the community upon turning 21 or whether he should be committed to the state’s inpatient civil
commitment program. “Frequently Asked Questions,” Pa. Sexual Offenders Assessment Bd.
243 Jennifer E. Schneider et al., SOCCPN Annual Survey of Sex Offender Civil Commitment Programs
(2016)
244 Email from Jennifer Schneider
245 2016 SOCCPN Annual Survey, swpraNote 243
246 L. He Imus et al., “Static-99R: Revised Age Weights” (2009), http://static99.org/pdfdocs/static99randage200981005.pdf. The creators of the instrument recommend that evaluators switch from the
Static-99 to the Static-99R. Regardless of which instrument they choose, they should use the coding
rules for the Static-99R. However, the age weights are different between the two instruments. Amy
Phenix
et
al.,
“Static-909R
Coding
Rules,
Revised-2016”
at
4.
http://static99.org/pdfdocs/Coding_manual_2016_InPRESS.pdf.
The Static-99 instrument was
criticized for failing to adequately take into account how advancing age lowers the risk of recidivism.
See Sophie G. Reeves et al., “The Predictive Validity of the Static-99, Static-99R, and the Static2002/R: Which One to Use? Sexual Abuse 1, at 4 (2017). In 2009, Helmus et al. modified the Static99 to try and address this problem. The Static-99 asks evaluators to score someone on whether they
are older or younger than 25, but the Static-99R breaks age into four sub-categories. Evaluators are

- 30 -

instructed to add one point to a person’s risk score if they are between the ages of 18-34.9, add zero
points if they are between the ages of 35-49.9, subtract one point if they are between the ages of 4059.9, and subtract three points if they are over the age of 60. See Helmus et al. supra note 134 at
Static-99R Coding Form. The Static-99R does not address the problems raised by this article for two
major reasons. First, many evaluators have not switched from the Static-99 to the Static-99R. Even
if they have switched, the Static-99R has only been in existence since 2009, and so many SVPs could
only have been committed using the Static-99. Second, the Static-99R has been criticized within the
research literature on a number of serious grounds, which calls into question its accuracy in predicting
risk. See Reeves et al. supra (this note).
247 Jones v. United States. 463 U.S. 354, 374 (1983) (Brennan, dissenting)
248 DuRose et al., supra note 94, at tbl. 2
Deirdre M. D'Orazio et al.. Cal. Coal, on Sexual Offending, “The California Sexually Violent
Predator Statute:
History, Description, & Areas for Improvement”
17 (2009),
https://ccoso.org/sites/defau lt/files/CCOSO%SVP%20Paper.pdf.

Daniel Montaldi, “A Study Of The Efficacy Of The Sexually Violent Predator Act In Florida,” 41
Wm. Mitchell Law Rev. 780-865 at p. 811, 818 (2015), concludes from similar data, “...No basis

whatsoever exists for thinking that commitment has prevented ‘thousands’ of sexual crimes. Given how

low this number probably is, no evidence to date suggests that commitment has prevented more sexual
offenses than what would have been possible with different policies. It may have prevented fewer.”

B. SOCC Laws Are Not Based on Psychological Science, but Instead Are Aimed at Ensuring
Public Safety through Indefinite and Most Probably Lifetime Preventive Detention, a
Quintessentially Punitive Aim and Effect.
As a lesson from history, Mary Prescott. “Invasion of the Body Snatchers: Civil Commitment after

Adam Walsh,” 71 U. Pitt L Rev. 839, 843 (Summer 2010), recounts:

“...[M]any states chose to abolish sexual psychopath laws in the wake of criticism from the
Group for the Advancement of Psychiatry (GAP) and the American Bar Association’s Criminal
Justice Mental Health Standards. These groups claimed that labeling offenders as ‘sexual
psychopaths’ lacked scientific support, that treatment was essentially ineffective, and that predicting
recidivism was unworthy of credence,” further explaining at pp. 849-50, “...[Psychiatrists maintain
that no treatment exists because there is no ‘disease’ to treat. If there is no disease to treat, and no
meaningful or properly evaluated treatment technique available, how can we hope to satisfy the
treatment requirement?”
Consider that, “...[t]o date, there are no rigorous scientifically established means of detecting
high risk of sexual reoffending, or whether an individual is a ‘sexually violent offender.’” {James L.
Knoll IV. “The Political Diagnosis,” Psychiatric Times. Feb. 16, 2010.) “Legislatures typically
devised their own concepts, and then required clinicians to make assessments of those concepts.”
Dennis M. Doren. Evaluating Sex Offenders: A Manual for Civil Commitments and Beyond (Sage
Publ’ns. 2002), p. 13.

- 31 -

Eric Janus, writing in Failure to Protect: America's Sexual Predator Laws and the Rise of the
Preventive State (Cornell University Press, Ithaca, N.Y., 2006), at p. 27, speaking of attempts to limit
who can be committed under sex-offender commitment laws, states, “The limitations of inability to
control, of mental disorder, and of dangerousness have proved so permeable that they are no boundary at

all.”
At pp. 33-4, he concludes:
“[Sexually dangerous] predator cases incarcerate people for the
status of being a dangerous mentally disordered person, so the relevant Tacts’ are psychological
constructs, whose only reality is in the expert judgment of mental health professionals.”
At pp. 40, Janus adds this troubling consideration: “The legal standards set by the courts for risk,
mental disorder, and volitional impairment are exceedingly vague, offering little guidance to courts or
experts in selecting people for the extraordinary deprivation of liberty.”

The competence of psychologists is in the science of psychology, not in politically correct, junk

science hate-and-fear-propaganda legislative concepts.

When psychologists purport to testify as to

whether a given sex offender meets such unscientific statutory criteria, they are not testifying as experts,
but are merely offering lay opinions as to the law. Such lay opinion testimony as to the law and its

application in a given case are strictly forbidden in all courts, and no judge can rest a decision in any
given case on such lay opinions.

Eric Janus, “Examining Our Approaches to Sex Offenders & the Law: Minnesota’s Sex Offender
Commitment Program: Would an Empirically-Based Prevention Policy Be More Effective,” 29 William

Mitchell Law Review 1083, 1084 [2003]), flatly states:
“...[T]he 1996 Interim Report of an American Psychiatric Association Task Force concluded that
Sexual Violent Predator (“SVP”) laws “misallocate psychiatric facilities and resources, and constitute
an abuse of psychiatry,” [citing: Am. Psychiatric Ass'n., Task Force Report on Sexually Dangerous
Offenders (1996), quoted in W. Lawrence Fitch, “Sex Offender Commitment in the United States:
Legislative and Policy Concerns,” in Sexual Coercion: Understanding and Management (R. Prentky,
E. Janus & M. Seto eds., 2003)].

In fact, Howard Zonana, et al., Dangerous Sex Offenders: A Task Force Report of the American
Psychiatric Association (1999), “Legal Control of Dangerous Sex Offenders: The Propriety of Civil

Commitment,” bluntly observes:
“...[U]nlike many of the earlier laws - laws that provided for commitment as an alternative to
prison - these new laws typically provide for commitment only after an offender has completed his or
her criminal sentence. Thus, their primary purpose would appear to be incapacitative rather than
therapeutic.” (p. 12)
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“Sexual predator commitment statutes are not fundamentally paternalistic. These statutes reflect
a backlash against determinate sentencing reform and are devised to extend the punishment of sex
offenders and to protect society. To evade constitutional protections against ex post facto laws, to
impose indeterminate confinement, and to take advantage of relaxed procedural safeguards, drafters
of sexual predator commitment statutes have attempted to cloak their quasi-punitive intent in the
language of medical commitment....

“In the opinion of the Task Force, sexual predator commitment laws represent a serious assault on
the integrity of psychiatry, particularly with regard to defining mental illness and the clinical
conditions for compulsory treatment. Moreover, by bending civil commitment to serve essentially
nonmedical purposes, sexual predator commitment statutes threaten to undermine the legitimacy of
the medical model of commitment. In the opinion of the Task Force, psychiatry must vigorously
oppose these statutes in order to preserve the moral authority of the profession and to ensure
continuing societal confidence in the medical model of civil commitment, (p. 2)

“The Misuse of Diagnostic Terminology and Methods

”...[I]n some countries, corrupt governments have wielded the machinery of civil commitment to
punish dissidents. In the United States, civil commitments have sometimes been misused to confine
social deviants.
“In contrast to the true medical model of commitment, the sexual predator commitment laws do
not base the criteria for the ‘diagnosis’ of sexual predator on psychiatric research or therapeutic
findings. Typically, sexual predator status is based on a vague and circular determination that an
offender has a ‘mental abnormality’ that has led him to engage in repeated criminal behavior.
Because the element of mental abnormality is so vague, it does little or nothing to qualify the
requirement for criminal acts. Thus, these statutes have the effect of defining ‘mental illness’ in
terms of criminal behavior....

“In the opinion of the Task Force, the sexual predator commitment laws establish a nonmedical
definition of what purports to be a clinical condition without regard to scientific and clinical
knowledge. In doing so, legislators have used psychiatric commitment to effect nonmedical societal
ends that cannot be openly avowed. In the opinion of the Task Force, this represents an unacceptable
misuse of psychiatry, (p. 3)

“Treatment of‘Sexual Predators’
“Under the medical model, civil commitment is justified when effective treatment is provided....

“Although a body of research indicates that some types of paraphilias may be treatable, this
research for the most part concerns patients who are treated voluntarily. ...[T]he task force
recognizes that many sex offenders ...refuse available treatment. Thus, there is no evidence
regarding the efficacy of available treatments for the group of patients who have little or no
motivation for treatment. Moreover, no evidence supports the notion that persons with paraphilias
can be treated successfully without their cooperation. Indeed, ...to date there is no clear basis for
making the claim that treatment of any class of patients with paraphilias will result in lower rates of
recidivism.
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“...[TJhere is ample anecdotal evidence that those committed as sexual predators cannot benefit
from treatment. In many cases, the lack of treatment prospects appears to flow from the lack of a
legitimate psychiatric diagnosis. In other instances, it appears that offenders who suffer from
paraphilias cannot be treated because they are uncooperative. Regardless of the reason, it is the
opinion of the Task Force that confinement without a reasonable prospect of beneficial treatment of
the underlying disorder is nothing more than preventive detention and violates the norms of the
medical model.”
Large-scale academic statistical studies, both in Minnesota in 1997 and in California in 2005, have
found no significant differences in rates of sexual re-offense between those receiving sex offender
treatment and those not. [See, e.g., J.K. Marques, M. Wiederanders, D.M. Day, C. Nelson & A. van

Ommeren, “Effects of Relapse Prevention Program on Sexual Recidivism: Final Results from California’s

Sex Offender Treatment and Evaluation Project (SOTEP),” 17 Sexual Abuse: A Jour. Of Research and
Treatment 79-107 (2005)].

There is no definitive research demonstrating the effectiveness of sex

offender treatment in reducing recidivism.
“In July, 2008, a report by the United States Congressional Research Service concludes that
‘research indicates that there is not enough evidence to definitely prove that treatment for sex
offenders works.”
Shawn Alexander & Eric Janus, “M. v. Germany: The European Court of Human Rights Takes a

Critical Look at Preventive Detention,” 29 Ariz. J. Int’l & Comp. L. 605 (Fall 2012) recounts the

decisions of the European Court of Human Rights, followed by the decision of the German Federal

Constitutional Court, in a case challenging Germany’s form of sex offender post-imprisonment
commitment.

Both of those decisions struck down that law (which is less extreme than that in

Minnesota). Comparing such U.S. laws to that in Germany, the European Court of Human Rights stated:

“The result [in the United States] has been civil commitment standards that have the outward appearance
of rules of law, but are, in reality, so vague and uncertain that they provide little legal guidance to shape
the application of preventive detention.” The European Court of Human Rights went on to consider the

“realities of the situation of persons in preventive detention” to determine its nature and purpose. These

realities include prison-like conditions, indefinite duration of confinement, and the fact that under German

law, only individuals that have repeatedly committed certain serious crimes are subject to preventive

detention. The European Court found that “given its unlimited duration, preventive detention may well
be understood as an additional punishment for an offence by the persons concerned and entails a clear

deterrent element.” Subsequently, the Constitutional Court noted that preventive detention had begun to
lack distinction from the execution of prison sentences and, that when retroactively applied to cases

prolonging detention beyond the previous ten-year maximum, as was the case in M. v. Germany, violates
fundamental liberty rights and the “principle of the protection of legitimate expectations” of those subject
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to detention. (A/. v. Germany, No. 19359/04, paras. 7-12 (Eur. Ct. H.R. 2009), available at

http://cmiskp.echr.coe.int/tkp I97/view.asp?action=html&docuemntId=860012&portal=:hbkm&source=ex
ternalbydocnumber&table-F69A27FD8FB86142BF01Cl 166DEA398649, paras. 92-105, 122-137; Press
Release, Fed. Constitutional Court Press Office, “Provisions on Preventive Detention Unconstitutional”
(May 4, 2011), available at http://www.budesverfassungsgericht.de/en/press/bvgll-031en.html. Given

the foregoing observations concerning SOCC, it is beyond question that it presents deliberately designed
preventive detention, indefinite and presumably for natural life duration.

IIL

SOCC LAWS ARE BASED SOLELY ON JUNK SCIENCE AND ARE PURELY THE
PRODUCT OF POLITICAL ACTION,

A. The Typical SOCC Required Element of a Sexual, Personality, or Other Mental Disorder
or Dysfunction Cails for Reliance on Testimony Based on Pure ‘Junk Science’ and
Unscientific and Anti-Scientific Definitions Which Are Utterly Vague and Completely
Boundless,

All currently prevailing definitions of “paraphilias” of any kind, “psychopathy,” “antisocial

personality disorder,” or any purported sexual or personality “disorder,” “dysfunction,” “clinical

construct,” or “abnormality” are vague and lacking in discernible bounds, and are subject to subjective or
impressionistic interpretation or application.

1. In General

The element “disorders” is inherently boundlessly vague and in one instance, simply restates a type of

sex crime.
“As a general matter, the APA has found a powerful tool in its diagnostic manual. The DSM is
known as the ‘bible’ of psychiatry and is widely influential across professional disciplines. Through
the acculturation of the DSM, the APA virtually appropriated the field of mental health, While
purportedly based on scientific principles, the DSM is, at its core, a political document; the APA is a
professional organization that clearly came to understand its ability to assert its power in the broader
world. This is true even for matters otherwise reserved to legal professionals. A particularly relevant
strategy was employed when the institution adopted the nomenclature of ‘mental disorder,’ which
allowed the APA to broaden the DSM’s coverage and the institution’s influence in the law
enormously.
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“When psychiatry turned away from the term ‘mental illness’ to the expansive ‘mental
disorder,’ it opened a Pandora’s Box whereby almost any behavior can be deemed an affliction of the
mind - and used by law to meet its own political ends. If law is a vehicle in which political ideas are
executed ...psychiatry has unwittingly given the law the means to achieve politically efficient ends
for dealing with many socially and politically difficult problems.
“The APA has, since the adoption of the broader genus offered by the ‘mental disorder’
terminology, continued to expand its coverage. The DSM originally listed 106 mental disorders in its
first edition in 1952. The most current edition, the DSM-IV-TR, lists over 250 disorders.
Conceivably, the APA can attempt to encompass virtually any mental phenomenon within the DSM’s
taxonomy. With its creation and maintenance of the DSM, the APA now wields enormous power
over any person or institution, including the law, willing to be governed by its epistemology and its
nosology.
“The APA has asserted its dominion in the criminal justice arena, more specifically, in
adjudging deviance as a mental health issue. In propagating and monopolizing its classification
system for psychiatry, the APA discovered that ‘any behavior that produced discomfort or socially
undesirable behavior could be asserted as representing a disordered psyche irrespective of biological
evidence.’ Regarding sexual deviance and paraphilias, as cases in point, critics contend that the DSM
categorizes them as mental disorders not because of ‘some mental degeneration of the brain but
because such behavior is socially construed to be a process of a sick mind.’” (M Hamilton,
“Adjudicating Sex Crimes as Mental Disease,” 33 Pace L. Rev. 536-599, 544-45; citations omitted).
Hannah Henkel, “Let Them Frye: Frye Hearings for Determination of ‘Mental Disorders’ in the
Sexually Violent Persons Act,” 107 J. Crim. L. & Criminology 361 (Summer 2017), confirms Hamilton's

observations thus:
Text Excerpts:
p. 371-372: “A large critique of the DSM is the fact that the DSM is a societal and cultural critique,
merely establishing what people see as psychopathology during their society.60 Scholars point to the
fact that disorders in the DSM change and become normal behavior in society later on.61 Laymen do
not understand that outside forces affect the DSM, and the DSM focuses on what people view as
abnormal or based on political voting on what is abnormal.62 Because a definition of a mental illness
is subject to change, the initial determination used by psychologists for mental illness may not mean a
person has a mental disorder under the SVPA.”
“Furthermore, the psychologists’ updates, changes, and additions or deletions to the DSM lead
many to question the DSM’s inherent legitimacy and correctness....63 Changes in the DSM have
shifted from symptom-based diagnoses within a clinical practice to a common term for use in
pharmaceutical companies, federal grants, and insurance companies.64 The language changed to
laymen’s definitions that generalize the psychologist’s diagnoses65 and make mental disorders easy to
find when psychologists are trying to determine a person’s mental illness.”
pp. 372-73: “The newest version of the DSM, the DSM-V, states that it is not for legal use.66 ‘In
most situations, the clinical diagnosis of a DSM-V mental disorder, such as intellectual disability
(intellectual developmental disorder), schizophrenia, major neurocognitive disorder, gambling
disorder, or pedophilic disorder does not imply that an individual with such a condition meets legal
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criteria for the presence of a mental disorder or a specified legal standard (e.g., for competence,
criminal responsibility, or disability)?67
The DSM-V goes on to state it could be ‘misused or misunderstood.’68 ... DSM-IV-TR and the
leader of the DSM-IV task force explicitly warn against the use of the manual for forensic purposes,
arguing that its ‘use in legal contexts poses significant risks that the information will be misused or
misunderstood.’
p.389:
“Scholars argue that ARAs are better than clinical assessments by psychologists because
of their measurable factors which are more reliable than a subjective test influenced by psychologists’
biases.184 ...[H]owever, the Illinois courts have found that each falls within the need for a Frye
hearing due to their changes and updates and a psychologist’s choice on what factors affect
recidivism.187”

Selected Footnotes:
23 ...The history of sexual psychopath laws hinged on six assumptions mentioned in the American Bar
Association’s commentary, specifically:
1) There is a specific mental disability called sexual psychopathy; 2) Persons suffering from such
a disability are more likely to commit serious crimes, especially dangerous sex offenses, than normal
criminals; 3) Such persons are easily identified by mental health professionals; 4) The dangerousness
of these offenders can be predicted by mental health professionals; 5) Treatment is available for the
condition; and 6) Large numbers of persons afflicted with the designated disabilities can be cured.
(Am. Bar Ass’n: Criminal Justice Mental Health Standards, Commentary to Standard 7-8.1, at 459).
60 Rebecca A. Johnson. “’Pure’ Science and ‘Impure’ Influences: The DSM at a Scientific and Social
Crossroads,” 15 DePaul J. Health Care L. 147, 149 (2013), at note 54 (p. 159). With various critiques
on the fact that categorization does not work, there has been a higher expanse of using objective
classification along with the DSM as a beginning marker. Id. at 162. However, this brings up
critiques such as a psychologist trying to find specific issues in their objective analysis. This
inculcates empirical research into a scheme of predisposing factors. Id.
61 See, e.g., id. At 167-70 (discussing how the DSM expands and allows for some diagnoses to become
‘normal’ later in life); Melissa Hamilton, “Adjudicating Sex Crimes as Mental Disease, 33 Pace L.
Rev. 578, 557-58 (2013) (discussing how paraphilias and paraphilic behavior depends on what is
“normal,” how that changes culturally, and how it vacillates).
62 Johnson., supra note 60, at 149-50, 153-54 (noting the different schools of psychiatric thought
between Emil Kraepelin and Sigmund Freud and how “Adolph Meyer, a leading intellectual figure in
early 20th century American psychiatry” chose the Kraepelin view to look at the patient’s specific
situations and made them generalizable, and discussing how there was a specific view accepted on the
outset and the American system now looks purely at general diagnosis, accepting that instead of the
other, more person-specific diagnosis).
63 Johnson, supra note 60, at 151. Johnson discusses the fact that the APA has created a bible where the
authors are seen as “gods” and there are various questions about if we have a right to question its
authenticity when created by an unquestioning person. Id.
64 See Johnson, supra note 60, at 158-64 (discussing broad issues with the DSM due to its outside
forces).
66 DSM- V, at xxxiii.
67 Id.', see also Johnson, supra note 60 at 188; citing Thomas Szasz, The Myth of Mental Illness (1974).
(“The APA argues that this misuse/misunderstanding will occur because of the ‘imperfect fit between
the questions of ultimate concern to the law and the information contained in a clinical diagnosis.’
While clinicians should be interested in diagnostic categories that aid in the design of treatment
options, legal professionals should be seeking a related but distinct set of information.”).
68 DSM-V, supra at xxxiii.
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180 See generally Eric S. Janus & Robert A. Prentky, “Forensic Use of Actuarial Risk Assessment with
Sex Offenders: Accuracy, Admissibility, and Accountability,” 40 Am. Crim. L. Rev. 1443, at 1495-96
(2003). This is to make sure there is risk assessment in recidivism. Id. However, the actual studies
and different aspects are fairly subjective to what the psychiatrist wishes to put in as a factor. Id. at
1485. It mixes empirical data such as age, weight, along with the psychiatrists view on the person’s
mental state, home life, and their level of manipulation. Id. at 1455. These subjective thoughts mixed
with empirical data show that the risk assessment is not perfect for finding out a person is not able to
maintain life in society. Id.
134 Janus & Prentky, supra note 180, at 1453.
185/6/. at 1450, 1452.
186/6/. at 1464-65. (Describing the measurability, the empirical basis, and the precision that comes with
the adequacy of measuring different issues. Further, goes to the authenticity and the transparency
instead of clinical risk assessment).
187 See People v. Taylor, 830 N.E.2d 855, 857 (III. App. Ct. 2005); Janus & Prentky, supra note 180, at
1455

There is no science whatsoever to support the notion that sex offenders commit sex offenses because
they suffer from any mental or emotional malady (illness, “disorder,” or “dysfunction”) or “abnormality.”

In truth, very few detainees in MSOP have ever been diagnosed as suffering from any recognized “mental
illness” as identified by the Diagnostic and Statistical Manual, Version V (“DSM-5”) of the American

Psychiatric Association.

In those relatively few cases, there is no causal link between the illness in

question and the detainee’s commission of any sex crime.
“...SVP commitment statutes use the terms ‘mental abnormality,’ (Florida, Iowa, Kansas,
Massachusetts, Missouri, New Jersey, Pennsylvania, South Carolina, Virginia, Washington), ‘mental
disorder’ (Arizona, California, Illinois, Minnesota, North Dakota, Wisconsin), or ‘behavioral
abnormality’ (Texas) (Miller, Amenta & Conroy, 2005, pp. 32-35). Nearly all states link these terms
to phrases such as ‘that predispose the person to the commission of sexual acts’ (Massachusetts) or
similar language (Miller, Amenta & Conroy, 2005, ibid). As Justice Abrahamson observed, there is
circularity to these criteria for civil commitment because the criteria themselves define the outcome.
Analogizing to the criminal law, it is as if the elements of a crime were defined by the crime itself,
such as defining the crime of burglary as the act of one who burglarizes.
“
[T]he terms ‘mental abnormality’ and ‘mental disorder’ do not correspond to specific
diagnostic categories in DSM-IV-TR. ...[T]he term ‘mental disorder’ embraces almost all diagnostic
categories in the DSM.
“Kutchins and Kirk (1997) summarized ...as follows: ‘Mental disorder ...is not a scientific or
medical concept, but a lay concept and a value judgment’ (p. 29).” Thomas K. Zander, “Civil
Commitment without Psychosis: The Law’s Reliance on the Weakest Links in Psychodiagnosis,” 1
Jour. OfSexual Offender Civil Commitment: Science and the Law 17, at 25-6, 29-30 (2005).
“Mental disorder ...is not a scientific or medical concept, but a lay concept and a value judgment.” H.

Kutchins & S.A. Kirk, Making Us Crazy. DSM: The Psychiatric Bible and the Creation of Mental
Disorders (New York: Free Press, 1997), p. 29.
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“Most psychiatric disorders are idiopathic conditions with no known causes. The literature is filled
with debate about what constitutes a disorder or how one defines a case. Critics question the validity
of current diagnostic classifications or nosologies, challenging their fundamental, assumptions or
theoretical underpinnings. Because there is no method for externally validating current diagnostic
constructs (i.e., verifying their accuracy using external measures that do not depend on the constructs
themselves), it is likely that the field will be rife with controversy until the causes that lead to the
emergence of specific clinical conditions can be determined.” E.D. Caine, “Determining Causation in
Psychiatry,” in K.A. Phillips, M.B. First & H.A. Pincus (eds.), Advancing DSM: Dilemmas in
Psychiatric Diagnosis (Washington, D.C.: American Psychiatric Association, 2003), p. 1.
“J.C. Wakefield, “Disorder as Harmful Dysfunction: A Conceptual Critique of DSM-IIl-R’s
Definition of Mental Disorder,” 99 Psychological Review, 232-247 (1992)], 232, identified the
subcategory of psychodiagnostic validity, which he termed conceptual validity, defining it as
‘discriminating disorder and nondisorder.’ Wakefield explained, ‘Criteria that identify all individuals
with disorders, and only individuals with disorders, are referred to as a conceptually valid criteria’”
[J.C. Wakefield, “Sexual Reorientation Therapy: Is It Ever Ethical? Can It Ever Change Sexual
Orientation?” 32(5) Archives ofSexual Behavior 451-459 (2003)], p. 30 ....
“A critical component of diagnostic validity is reliability. Diagnostic reliability ‘concerns the
consistency with which diagnoses are employed by different clinicians or on different occasions.’...
“The U.S. Supreme Court justices deciding Hendricks and Crane also recognized a substantive
due process form of conceptual validity for psychodiagnosis. In Kansas v. Crane (2002), the Court
limited the scope of SVP commitments as follows:
“’[T]here must be proof of serious difficulty in controlling behavior. And this, when viewed in
light of such features of the case as the nature of the psychiatric diagnosis, and the severity of the
mental abnormality itself, must be sufficient to distinguish the dangerous sexual offender whose
serious mental illness, abnormality, or disorder subjects him to civil commitment from the dangerous
but typical recidivist convicted in an ordinary criminal case.’ (p. 413)
“In other words, the justices suggested that, in order for a civil commitment statute to be
consistent with the constitutional limits on state power imposed by the Fourteenth Amendment’s Due
Process Clause, the statute’s criterion for committability that specified a mental condition, i.e.,
“mental disorder” or “mental abnormality,” would have to distinguish between persons who have that
condition from those who do not ”” Thomas K. Zander, “Civil Commitment without Psychosis:
The Law’s Reliance on the Weakest Links in Psychodiagnosis,” 1 Jour. Of Sexual Offender Civil
Commitment: Science and the Law 17, at 30-31 (2005).
“Although there is general ...consensus that persons who are psychotic are validly conceptualized
as being mentally ill, there is much less consensus that persons whose sexual behavior deviates from
social norms are so conceptualized.” (Id., p. 34)
“The State of Washington, which was the first state to enact an SVP law, did so only 6 years after
repealing its sexual psychopathy law [G.H. Morris, “The Evil That Men Do: Perverting Justice to
Punish Perverts,” 2000(4) Univ, of III. L. Rev. 1199-1231 (2000)]. Morris (p. 1200) noted that the
repeal of sexual psychopathy laws nationally had been based on the inability of mental health
professionals ‘to identify a specific mental disorder experienced by individuals who should be
included within the targeted group and the lack of successful treatment methodologies to improve
their condition..... ’
“How could psychodiagnosis of sex offenders for civil commitment be conceptually invalid in the
1980s, and then suddenly regain validity a few years later? It would be difficult to imagine a physical
condition being considered a disease, then being debunked as a disease, only to be relabeled a disease
a few years later. Furthermore, the second rationale for repealing the sexual psychopathy laws ~ a
lack of successful treatment methodologies -• appears to have equal applicability to current SVP
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commitment laws, because research regarding the treatment of sex offenders continues to show that
treatment has little or no effect on sexual recidivism rates (Marques, Wiederanders, Day, Nelson &
van Ommeren, 2005); Losel & Schmucker, 2005). For example, Hanson, Broom, and Stephenson
(2005) compared the recidivism rates of 403 treated sex offender to those of 321 untreated sex
offenders over a 12-year period and found no significant differences between the two groups as to
sexual recidivism, violent recidivism, or general recidivism.”
“Thus, we cannot justify conceptualizing the paraphilias as mental disorder by asserting that
illegal paraphilic behavior is more amenable to treatment than other criminal behavior unrelated to
mental disorder. Given that amenability to treatment does not clearly distinguish paraphilic sex
offenders from other criminals, SVP commitment proponents may have a difficult time proving that
The severity of the mental abnormality itself ...[is] sufficient to distinguish the dangerous sexual
offender ... from the dangerous but typical recidivist convicted in an ordinary criminal case,’ (p. 413)
- a form of diagnostic validity required as a matter of substantive due process by Kansas v. Crane
(2002).” (AZ, p. 35).

Overwhelmingly, SOCC confinees have only been declared at some point by some psychologist to
have a sexual or personality “disorder” or, if not found to fulfill the criteria of some disorder, merely a

“dysfunction” based on less than all elements of a disorder and/or on dubious evidence to support any
such element. However, all such personality and sexual disorders were established by nothing more than

fiat by the American Psychiatric Association, based solely upon the feeling prevailing in that body of

psychiatrists that anyone who behaves in a particular way ‘must’ be suffering from some psychiatric
malady.
In the case of sexual “disorders,” this is nothing more than echoing down over the last century of the

condemnatory accusations by Austrian sexologist Richard von Krafft-Ebing in Psychopathia Sexualis
(1886) that declared that obviously revulsion-based fiat.

Singlehandedly and without any scientific

research, Krafft-Ebing simply invented almost all the terms applied to aberrant sexuality, e.g.,
“paraphilia,” “sadism,” “masochism,” and “pedophilia.” Not until the DSM-III in 1984 was “paraphilia”
even mentioned in earlier DSM editions. Even then, it was described as an “atheoretical, non-pejorative

descriptor.” (AZ Hamilton, “Adjudicating Sex Crimes as Mental Disease,” 33 Pace L. Rev. 536-599, 545-

46, 548).

In that entire century plus, no psychiatric/psychological research has ever conclusively

determined the actual existence of such sexual “disorders,” as opposed to simply variant sexual attractions

and variant sexual practices. In sum, the declaration of sexual “disorders” has simply been an exercise in

‘medicalizing’ motivations and conduct that are sought to be banned by such definitions.
In the case of sex offender commitment under an SOCC law, no mental illness is required. In fact,

partly to facilitate such commitments, psychiatrists have invented definitions of mental states and
dynamics called ‘disorders.’ At least one of these (sexual abuse of a child) merely restates the fact of a

sex offender’s particular crime. A related one (pedophilia) simply states the motivational basis for such a
crime.

Other such declared ‘disorders’ lapse into boundless vagueness (e.g., ‘antisocial personality

disorder,’ often panned as nothing more than being a selfish jerk). So-called disorders such as “antisocial
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personality’ and ‘narcissistic personality’ are prevalent in any group of criminals. ‘Using that standard,
you could commit a lot of bank robbers,’ observed Dr. Fred Berlin, of Johns Hopkins University. These

‘disorders’ do not describe mental/emotional states of impulse, much less irresistible impulse, only of
attractions and motivations thought reprehensible or which may, if acted upon in ways comprising crimes,

result in harm to a victim.

The words ‘or dysfunction’ were included in the Act’s definition to address the situation where a

person does not fill all of the diagnostic criteria for the disorder in the DSM-5. The DSM-5 allows an
evaluator to use ‘clinical judgment’ to apply a diagnosis to a person even where all criteria for a given

disorder are not met as to that person. For purposes of the an SOCC law, this creates an impermissible
vagueness and inherent uncertainty as to the requisite element of a ‘disorder or dysfunction’, since any
evaluator can subjectively decide that any single, or even multiple, lacking element(s) of the definition

can be omitted and still call it a ‘disorder,’ and since different evaluators may disagree, cumulatively thus

finding many different elements missing, and yet each may still find that disorder present.

Without more, merely “a paraphilia NOS [not otherwise specified] diagnosis raised the odds of being

recommended for commitment by over 10.5%, while a pedophilia diagnosis raised the odds over 4500%.”
Melissa Hamilton. “Adjudicating Sex Crimes as Mental Disease,” 33 Pace L. Rev. 536 (Spring, 2013), at

555.
Conceptually, sex crimes can be divided into two categories, (a) those involving children (below or at

puberty); and (b) those not. As to the first of these categories, appellate commitment decisions under said
Act universally find that such a sex crime involving a child victim inherently bespeaks ‘pedophilia,’

denoting the particular definition of same in the DSM-5 of a ‘sexual disorder’ (not a ‘mental illness’).

Another such ’disorder’ in the DSM-5 simply turns on the act of ‘sexual abuse of a child.’ Effectively,
between the unscientific definition-by-fiat of these two disorders and the operation of this element, any

sex offender with a crime involving children qualifies for commitment under this element. (F. Berlin
quote per L. Oakes. “They’re All Close Calls Now,” Star Tribune. June 8, 2008, p. Al)

While child molestation is an immoral act, there is no medical evidence of it deriving from a mental
deficiency; rather, it is a social construction that pedophilia is linked to a sick mind.” Melissa Hamilton.

“Adjudicating Sex Crimes as Mental Disease,” supra, at 579.

See also: Stephen T. and Ronald M.

Holmes, Sex Crimes: Patterns and Behaviors (3d ed. 2009), at 110, offering a variety of postulated: social
learning, psychological, and sociobiological explanations for pedophilia; FredS. Berlin. “Commentary of

Pedophilia Diagnostic Criteria in DSM-5,” 39 J. Am. Acad. Psychiatry & Law 242, 243 (2011), conceding
that it is disingenuous to suggest that the pedophilia diagnosis in the DSM is not based in part on value
judgment. The fact is that “...psychiatry does not have a precise definition of pedophilia....” Jennifer
Jason. “Beyond No Man’s Land: Psychiatry’s Imprecision Revealed by Its Critique of SVP Statutes as
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Applied to Pedophilia,” 83 5. Cal. L. Rev. 1319, 1331 (2010). Although the DSM-5 now requires that
substantial “distress” be caused one by actual urgent impulses for sex with a child in order to be
diagnosed as a pedophile, this “distress” requirement is regularly ignored by testifying psychologists and

the committing courts.
Those whose sex crimes did not involve a child victim can also be deemed to fulfill this element of

‘disorder or dysfunction/

The SDP law’s reference to ‘...personality ...disorder’ is a buzz-phrase

invoking the aforesaid alternative ‘diagnosis’ of an ‘antisocial personality disorder.’ Thus, in cases of

rape of an adult, the hazy definitional terms of that DSM-declared ‘disorder’ are sufficiently vague as to

support such a diagnosis based on such acts alone. Other sexual assault crimes of deliberately shocking

sexual effrontery, such as ‘flashing’ one’s genitals, can be said to be similarly antisocial by their very

nature as well.
In sum, the element of a ‘disorder or dysfunction’ in the SDP law is almost inherently applicable in
every sex offender commitment petition by the nature of the sexual misconduct itself. Because such

‘disorders’ are then inherently accepted as proof of‘inadequate control’ of presumed ‘impulses,’ the SDP
ground for commitment collapses to nothing more to qualify any Respondent for such SDP commitment
than the sheer fact of a past record of sex crimes. This deprives Respondents of substantive due process.

2. Specific Problems

a

The Junk Science Concept of Sexual Psychopathy as a Mental Illness or Disorder

The notion of psychopathy has never been accepted in psychiatry or psychology as a personality
disorder. Edwin H. Sutherland, “The Diffusion of Sexual Psychopath Laws,” 56 Am. J. Soc. 142, 142

(1950), declared: “[T]he concept of the ‘sexual psychopath’ is so vague that it cannot be used for judicial
and administrative purposes without the danger that the law may injure the society more than do the sex
crimes which it is designed to correct.”

First, “psychopathy” is not a diagnostic mental illness or disorder under the DSM-5. Psychopathy is
merely a “heuristic construct” for modeling purposes. Erica Beecher-Monas & Edgar Garcia-Rill,

“Danger at the edge of Chaos: Predicting Violent Behavior in a Post-Daubert World,” 24 Cardozo L. Rev.

1845, 1873 (2003). “No one is quite sure what psychopathy means.... The [PCL-R] instrument consists
of twenty risk factors, ...: Glibness/superficial charm; grandiose sense of self-worth; need for
stimulation/proneness to boredom; pathological lying; conning/manipulative; lack of remorse or guilt;
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shallow affect; callous/lack of sympathy; parasitic lifestyle; poor behavioral controls; promiscuous sexual
behavior; early behavioral problems; lack of realistic long-term goals; impulsivity; irresponsibility; failure
to accept responsibility; many short-term marital relationships; juvenile delinquency; revocation of

conditional release; criminal versatility.... [T]hese factors appear to be rather subjective,...” (Ibid.) As
such, it is a label arrived at merely upon behavioral observation of the offender.
Indeed, the first edition of the DSM took pains to make clear that no such psychiatric diagnosis ever
existed. Mama J. Johnson, “Minnesota’s Sexual Psychopathic Personality and Sexually Dangerous

Persons Statute: Throwing Away the Key,” 21 William Mitchell Law Review 1139 [1996]), flatly states, at

Footnote 10:

“The term “psychopathic personality,” however, was expunged from the psychiatric

nomenclature in 1952.” “Psychopathy ...is not an acknowledged psychiatric diagnosis in the DSM....”

R.A. Prentky, E.Janus, H. Barbaree, B.K Schwartz & M.P. Kafka, “Sexually Violent Predators in the
Courtroom: Science on Trial,” 12 Psychology, Public Policy & Law 357, 368-69 (2006).
“Psychopathy” is merely an unscientific impression in the eyes of certain psychologists. One of these

is Robert Hare, who designed a questionnaire of 44 points in total. According to Hare, one must achieve

a score of 30 on his checklist to be considered psychopathic. Hare, as creator of the PCL-R (Psychopathy
Checklist-Revised) refuses to grant access to the instrument or any of the data upon which it is claimed to
be based except to those who have taken a training program offered by Hare, and have been approved
(“qualified”) by Hare to receive such materials. He has even engaged in litigation against lawyers and

judges for disseminating the instruments and such materials to clients, other parties to litigation, and to

the public. As a result, the PCL-R has never been subjected to robust critique and hence cannot be
deemed to be the valid product of a scientific process. Beecher-Monas & Garcia-Rill, supra, notes 201203.

The PCL-R was designed to determine one’s propensity to resort to physical violence, not to commit

sex crimes. (Beecher-Monas & Rill, ibid.) No RAI has been as misapplied to sex offenders as the PCL-R.
Designed to ascertain the likelihood of future physical violence by a given offender, it inherently has no

application to the commission of future crimes of a sexual, rather than a violent nature. While some sex
crimes involve violence, it is axiomatically true that the motivation for sex crimes - even those that

include violence - is completely different from the motivations that prompt acts of non-sexual physical
violence. Accordingly, none of the factors used in the PCL-R serve as indicators of the probability of sex
crime recidivism. See, e.g., United States v. King, 2013 U.S. Dist. LEXIS 54655 (E.D. N.C. 2013)

(stating that the PCL-R does not predict sexual recidivism....). To same effect, see also: United States v.
Lange, 2012 U.S. Dist. LEXIS 159498 (E.D. N.C. 2012) (stating that the PCL-R does not predict sexual
recidivism at all).”
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Indeed, even merely as a predictor of the likelihood of future physical violence, it has been found that

the PCL-R lacks fundamental validity and reliability. Thus, e.g., United States v. Taylor, 320 F Supp. 2d
790, 2004 U.S. Dist. LEXIS 10957 (N.D. Ind. 2004), banned its use even in the context of death penalty
proceedings:

“The Court takes issue with one of the proposed tests in particular. In recent years, the reliability of
the Interview Schedule for Psychopathy Checklist-Revised (‘PCL-R’) has been called into question as
an indicator of a defendant's future dangerousness. Specifically, following an extensive review of
literature addressing institutional violence and the PCL-R that concentrated on the use of the PCL-R
in capital sentencing proceedings, John F. Edens, a psychologist with extensive experience in the area
of risk assessment concluded, ‘the position that PCL-R scores for any one offender provide much
useful information regarding his relative or absolute risk for future institutional violence while
incarcerated clearly is untenable....’ Edens, J. F, Petrila, J., & Buffington-Vollum, J. K. (2001)
Psychopathy and the Death Penalty: Can the Psychopathy Checklist-Revised Identify Offenders Who
Represent ‘A Continuing Threat to Society’?” Journal of Psychiatry and Law, 29:433-481; see also
Edens, J.F., (Oct. 2001) “Misuses of the Hare Psychopathy Checklist -Revised in Court: Two Case
Examples,” Journal of Interpersonal Violence, Vol. 16, No. 10, 1082-1093; "Declaration of Thomas
V. Ryan, Ph.D., ABPP, United States v. Stitt, Cause No. 298 CR 47 (E.D. Va.) Document No. 175,
filed March 18, 2004. Thus, due to the uncertainty of the validity and reliability of the PCL-R as it is
used in capital sentencing hearings, the Government and any of its experts is prohibited from utilizing
this test in evaluating Defendant Thomas.”
A fortiori, since the PCL-R has been determined to lack validity even in its avowed field of

specialization (violence prediction), it cannot be said to have any validity in the field of sex-crime
recidivism prediction.

John A. Fennel, “Psychopathy Could Use a Little Skepticism,” 4 AJOB Neuroscience, No. 2, p. 14

(Apr. 2013), offers these observations about the unscientific nature of purported assessment of
psychopathy:

Text excerpt, p. 14:
“Unfortunately, [the analysis by Grant Gillett & Jiaochen Huang, “What
We Owe the Psychopath: A Neuroethical Analysis,” AJOB Neuroscience 4(2): 3-9 (2013)] simply
assumes the existence of psychopaths. Attention to the research shows that most efforts to pick out
supposed psychopaths rest on small samples and infirm methods that lose significance when analyzed
in meta-analyses. Hare’s Revised Psychopathy Checklist (PCL-R), the most widely used tool for
picking out supposed psychopaths (Hare 2006), has two faults. First, scoring the PCL-R is
susceptible to partisan alliance. Second, the core of psychopathy, the Factor 1 traits on the PCL-R,
does not appear to predict recidivism.
“The PCL-R is a rating instrument of 20 items scored on a 3-point scale (0, 1, 2) for a total range
of possible scores 0 to 40. An individual who scores over 30 is typically labeled a psychopath (Hare
2006). Edens, Boccaccini, and Johnson (2010) report on a study of adversarial experts at sex
offender civil commitment cases in Texas that revealed an average difference of 8 points for the same
individual depending on whether the expert favored or opposed release. Considering that 98% of the
offenders evaluated fall between 5 and 36 on the PCL-R, an average difference of 8 points would be
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significant in many cases {Edens et al. 2010). Other studies, including a meta-analysis, have shown
similar, although not as extreme, results {Boccaccini, Murrie, and Turner 2008; Cooke and Michie
2010; Edens et al. 2010). These discrepancies in scoring the PCL-R typically arise in the items
associated with the ‘psychopathic personality,’ the Factor 1 traits {Edens et al. 2010).
“In contrast, the items that measure antisocial behavior, the Factor 2 items, have higher rates of
interrater agreement. More importantly, a meta-analysis found that it is the Factor 2 items, not the
Factor 1 items, that are correlated with recidivism {Yang, Wong, and Coid 2010). Since the Factor 2
items are, for the most part, based on past criminal behavior, it seems that the ‘psychopathy
personality’ does little to predict recidivism. Furthermore, the Factor 2 traits do not predict
recidivism any better than traditional instruments based on behavioral measures {Yang et al. 2010).
Thus, the psychopathic personality, when it comes to predicting and preventing crime, lacks
support. Its distinctive traits are difficult to measure with unbiased assessments. And whatever
personality traits the Factor 1 traits are measuring, they have not been shown to predict recidivism.
As a defense attorney litigating for the release of civilly committed sex offenders, 1 have managed
to secure the release of several men labeled as ‘psychopaths’ by forensic psychologists. None have
recidivated. Unlike the evaluators paid by the Department of Corrections, my professional reputation
depended upon me understanding my client’s perspective and presenting it before a jury. A defense
attorney cannot give up and cast off a client into the pit of the irredeemable. My clients were
sometimes hostile, usually misunderstood, and always scared. Based on the literature written by the
proponents of psychopathy, it seems I should have encountered someone like the purported
psychopaths described in Hare 1994). 1 never did. ‘Herein lies an ethical lesson, not only for
policymakers and forensic authorities, but for all of us.’ {Gillett and Huang, supra, 2013, 7).”

Bruce J. Winick, The Bight to Refuse Mental Health Treatment, (Am. Psychol. Ass’n., Washington,
DC, 1997), flatly declares, at p. 316-19: “...[MJerely labeling a class of offenders as mentally disordered

sex offenders or as sexually violent predators does not itself mean that they are mentally ill within the

meaning of the Constitution or that their hospitalization or treatment would be medically justified.”
At Footnote 22, Winick applies this to ‘sexual psychopathy’:

“5. Brake!, et al., The Mentally Disabled and the Law 743 (3rd ed. 1985) (referring to the ‘[gjrowing
awareness that there is no specific group of individuals who can be labeled sexual psychopaths by
acceptable medical standards and that there are no proven treatments for such offenders....’); A.
Stone, “Mental Health and Law: A System in Transition” 192-94 (DI IEW Pub. No. (ADM) 76-176,
1975); LaFond, “Washington’s Sexually Violent Predator Law: A Deliberate Misuse of the
Therapeutic State for Social Control,” 15 U. Puget Sound L. Rev. 655, 662 (1992) (‘Most experts and
policy-makers had concluded that sex offenders were not mentally ill and that involuntary
indeterminate treatment was ineffective in changing their criminal behavior. Coercive rehabilitation
simply did not work.’); Reardon, “Sexual Predators: Mental Illness or Abnormality? A Psychiatrist’s
Perspective,” 15 U. Puget Sound L. Rev. 849(1992).
“...It has become common practice to modify risk assessments based on the Static-99/99R
because of the presence of psychopathy and indicators of deviant sexual interests, although to
date there has been no research validating this procedure. The current research was conducted to
fill this gap in the literature. Using a sample of 272 sexual offenders, the extent to which
psychopathy, sexual deviance, and their interaction added to the predictive validity of the Static-
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99R was examined. Analyses were conducted using the whole sample as well as subgroups of
rapists and child molesters. It was found that although the Static-99R predicted sexual
recid iv ism, adding psychopathy and sexual deviance in a Cox regression analysis did not improve
the prediction. This held true for child molesters when examined on their own....” (Jan Looman,
Nicola A.C. Morphett & JeffAbracen, “Does Consideration of Psychopathy and Sexual Deviance
Add to the Predictive Validity of the Static-99R?,” 57
Jour, of Offender Therapy &
Comparative Criminology 939-965 (Issue 8, Aug. 2013), Abstract, p. 939; emphasis supplied)
“...[S]ome researchers have not found that psychopathy predicts sexual recidivism. For
example, Barbaree, Seto, Langton and Peacock (2001) and Langstrom and Grann (2000)
reported that the PCL-R predicted violent and general but not sexual recidivism in their samples.
More recently, Murrie, Boccaccini, Caperton, and Rufino (2011) found that psychopathy was
unrelated to sexual recidivism in a sample of 333 sexual offenders who underwent an assessment
for civil commitment as SVPs.
p. 941: “...It is commonly assumed that the combination of high psychopathy and sexual
deviance is a ‘deadly combination’ (Hare. 1999), in that those sexual offenders with both
psychopathy and sexual deviance are assumed to reoffend at a very high rate. However, the
research results do not lend consistent support for this conclusion. First, a literature review
conducted by the first author (J.L.) indicates that there are relatively few studies that examine the
combination of psychopathy and phallometrically measured sexual deviance, and second, the
findings of the research have been inconsistent.
p. 942: “Current results indicate that the consideration of sexual deviance, psychopathy, and their
interaction term is not necessary when the Static-99R score is known and that these additional
variables do not contribute significantly to predicting that outcome once the Static-99R score has
been accounted for. Thus, the current results do not support the modification of risk estimates
based on the Static-99R because of the presence of sexual deviance and psychopathy when sexual
recidivism is the outcome of interest.” (Id., p. 946).
Without medical/psychological moorings, SOCC laws simply identify a disfavored class of

individuals for permanent preventive detention.

“Neither sexual psychopathy, the label once given to the propensity to commit sex offenses, nor
antisocial personality disorder, the condition rejected as a basis for involuntary hospitalization in
Foucha. are medical conditions for which psychiatric hospitalization or intrusive treatment would be
therapeutically justified. In its study on sexual psychopath legislation, the Group for the
Advancement of Psychiatry concluded that these laws ‘lack clinical validity.’ The study found that
sexual psychopathy is ‘not a psychiatric diagnostic category’ but ‘a meaningless grouping from a
diagnostic and treatment standpoint.’ It observed that offenders committed under these statutes are
given little treatment or ‘inappropriate or ineffective treatment.’ These ‘mentally disordered sex
offender’ statutes once were in vogue but now have fallen into disfavor. In those jurisdictions that
retain them or that have adopted a newer version under which sex offenders are hospitalized as
sexually violent predators, they must be regarded as constitutionally suspect under Foucha to the
extent they authorize involuntary psychiatric hospitalization or intrusive treatment of those
committing sex offenses who, apart from their criminal behavior, are not mentally ill. Sexual
psychopathy is not regarded by clinicians as a mental disorder; even if it were, it would not satisfy the
narrow definition of mental illness that may be implicit in Foucha. It has no apparent organic
etiology, is not itself a treatable condition (at least absent motivation for treatment on the part of the
individual), and does not produce cognitive or volitional incapacity that would justify involuntary
hospitalization or treatment. Like antisocial personality disorder, found not to be a mental illness
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justifying commitment to a psychiatric hospital in Foucha, this or similar labels should not justify
forced hospitalization or intrusive treatment.” (Winick, p. 319).
Some of the claimed 20 ‘risk factors’ for psychopathy would seem to apply to some attorneys.

Information used to score these factors can be drawn from any portion of one’s lifetime to date, so the

PCL-R cannot measure changes over time; it treats subjects as stable ‘statues.’ E. Beecher-Monas & E.
Garcia-Rill, ibid.
Kevin B. Riech, “Psycho Lawyer, Qu’Est-Ce Que C’est: High Incidence of Psychopaths in the Legal

Profession and Why They Thrive,” 39 Law & Psychol. Rev. 287 (2015), observes at 287:

“Kevin Dutton, a research psychologist at the University of Oxford, makes this claim in his book,
“The Wisdom of Psychopaths: What Saints, Spies, and Serial Killers Can Teach Us About Success.2
According to Dutton, ‘Any situation where you’ve got a power structure, a hierarchy, the ability to
manipulate or wield control over other people, you get psychopaths doing very well.’3 In a ranking of
professions with the most psychopaths, lawyers come in at number two, after CEOs.4”

p. 294:“...[Law] students who were characterized as ‘feeling’ types were twice as likely to drop
out [of law school] compared to those characterized as ‘thinking’ types.56 The personality type that
was both overrepresented in law school and had the lowest dropout rate was one that was
characterized as typically ‘dependable and practical with a realistic respect for facts’. And tending to
emphasize ‘analysis, logic, and decisiveness.’57 [Paul V. Miller] also found that students who
preferred to make decisions based on a ‘feeling’ were more likely to drop out than those who
preferred to make decisions on the basis of ‘thinking.’58 These ‘thinking’ type students could easily
discern inaccuracies, often hurt others’ feelings without knowing it, and were excellent problem
solvers.59”
“...Lawyers are thought by some to have a lacking sense of morality - a focus on maintaining
rules and regulations rather than ‘moral’ compassion.60 There is little research supporting this
stereotype. However, gender differences might offer an explanation. Studies have shown that law
school ‘dramatically shifts female students’ orientations from an ethic of care and compassion to an
orientation similar to that of men, which typically emphasizes a rights and justice orientation.’61
Additionally, lawyers certainly tend to think differently, and perhaps value things differently, than the
general population.62 This difference may cause lawyers to appear cold and impersonal, or even
amoral.63”

pp. 298-99: “As discussed and contrary to popular perception, psychopaths are not necessarily
deranged monsters. In fact, some psychopaths may be able to master their psychotic attributes and
excel over ‘normal’ people. Studies suggest that ‘successful psychopaths have intact or enhanced
neurobiological functioning that underlies their normal or even superior cognitive functioning, which
in turn helps them to achieve their goals.’97 Accordingly, it is not surprising that psychopaths are so
disproportionately common in the legal profession. A good lawyer should have the ability to make
unemotional, rational decisions with laser-focus, much in the same way some psychopaths do. It
appears not only that psychopaths might be able to function as lawyers, but also that the legal field is
especially suited to take advantage of the traits many psychopaths possess.”
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Riech also points out that those in other professions and endeavors requiring boldness and steady
nerves succeed best when they exhibit that attribute of psychopathy:
p. 290:
“On July 20, 1969, Neil Armstrong and the Apollo 11 crew had a short window ~
measured in seconds - to find a safe place to land the spacecraft on the surface of the moon.22 Data
later showed Armstrong barely broke a sweat or exhibited signs of stress during one on the most giant
leaps in the history of mankind.23 Those who are able to control their response to stress in this
almost psychopathic manner have a distinct advantage over the average person, who may fold under
such intense pressure.”

Sorman, K, Edens, J.F. & Kristiansson, M, et al,, “Boldness and Its Relation to Psychopathic
Personality: Prototypicality Analyses Among Forensic Mental Health, Criminal Justice, and Layperson
Raters,” Law and Human Behavior, Feb. 2016 (advance online publication), doi: 10.1037/lhb0000176,

studied the role of boldness in the purported “psychopathic personality.” At Abstract, slip, p. 1, those
researchers explained their study and presaged their conclusion thus:

“...In 3 samples (forensic mental health practitioners, probation officers and a layperson
community sample), we investigated adaptive traits as conceptualized in the Triarchic model of
psychopathy {Patrick et al, 2009), specifically the relevance of boldness to construals of psychopathic
personality. Participants completed prototypicality ratings of psychopathic traits, including 3 items
created to tap components of boldness (Socially bold, Adventurous, Emotionally stable)
The
composite Boldness scale was rated as moderately to highly prototypical among forensic mental
health practitioners and probation officers.... For the individual items, Socially bold was rated as
highly prototypical and was associated with theoretically relevant correlates. Adventurous also was
seen as prototypical, though to a lesser degree. Only forensic mental health practitioners endorsed
Emotionally stable as characteristic of psychopathy....

Text excerpts, starting at slip. p. 1, explain the background, starting in nothing more than the a priori
intuitive declarations of one psychiatrist before and just after World War II:
“Despite this extensive focus on criminality, dysfunction, and psychopathology, some historical
(e.g., Cleckley, 1941) and more recent models (e.g., Patrick, Fowles, and Krueger, 2009; see also
Lilienfeld & Widows, 2005; Lykken, 1995) have argued that psychopathy also includes certain
characteristics (e.g., social prowess, lack of anxiety, fearlessness) that may not be overtly maladaptive
and might in fact be associated with some positive outcomes. For example, in describing the
backgrounds of psychopaths, Cleckley (1946) asserted:

‘Not rarely the records will show that he has won the chancellor’s prize at college for an
essay on the Renaissance, or graduated from high school summa cum laude, or outstripped 20
rival salesmen over a period of six months, or married the most desirable girl in town, or, on a
first venture into politics, got himself elected to the state legislature, (p. 22)’
p. 10:
“Discussion
“...Among forensic mental health practitioners and probation officers, who would be expected to
have considerable experience working with persons who demonstrate varying levels of psychopathic
traits, Socially bold and Adventurous items were rated as moderately to highly prototypical of
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psychopathy. In fact, these ratings were in a range similar to or higher than the average CAPP item.
These findings seem to clearly support the content validity of such traits and bolster the argument that
they represent important aspects of how forensic mental health and criminal justice professionals
conceptualize this disorder. Jury venirepersons also rated Socially bold as moderately prototypical,
though the Adventurous item ratings were near the mid-point of the scale, indicating an essentially
neutral attitude about this concept.
“In contrast to the generally positive prototypicality data for the Socially bold and Adventurous
items, results for the Emotionally stable item were less clear. Forensic mental health practitioners,
whose daily job functions include the assessment, treatment, and/or management of forensic detainees
with serious psychiatric disorders, viewed this item as moderately prototypical of psychopathy,
whereas probation officers (and jury venirepersons) clearly did not. One plausible interpretation of
these results is that the emotional stability component of boldness is an especially salient indicator of
psychopathy among practitioners in a forensic mental health setting specifically because typical
detainees may suffer from severe symptoms such as gross disorganization, fragmented thought
processes, emotional outbursts, or social withdrawal. Therefore, clients who display optimism, self
confidence or emotional resiliency might particularly stand out in an environment in which a majority
of clients demonstrate a very different pattern of personality and interpersonal characteristics. Recall
that in Cleckley's (1941) seminal clinical profile for psychopathy several characteristics (e.g., absence
of nervousness, absence of delusions, good intelligence) seemed to differentiate psychopathic patients
from those with whom he worked who were suffering from serious mental disorder....”
“...Being emotionally stable in situations in which it is in fact appropriate to be distraught or
afraid is not actually normal, per se, though it may be generally viewed as advantageous or even
'heroic’ {Lykken, 1995). Had we chosen descriptors more indicative of atypical affective dispositions
(e.g., ‘Abnormally calm in emotionally provocative situations’; 'Abnormally cheerful about life
despite facing severe legal sanctions’) perhaps our participants might have viewed such
characteristics as more representative of a psychopathic personality constellation. Future prototype
studies should investigate other common language indicators of low stress reactivity and the ability to
‘remain calm and focused in situations involving pressure or threat’ {Patrick et al., 2009, p. 926).”
p. 1 l:“...[I]t is interesting to note that no aspects of Boldness were seen as relevant to a greater
propensity to engage in crime. ...In terms of moral judgments, only the forensic mental health
practitioners tended to associate higher Boldness with more negative views about psychopaths (in
terms of being evil and deserving of greater punishment). This might indicate that individuals
working in a forensic psychiatric setting perceive at least some aspects of the potential social
attainments resulting from psychopathy to be essentially undeserved or ill-gotten (e.g., through
socially exploitative behavior, perhaps directed at more vulnerable detainees.”
“...[W]e believe the results of this study for the most part support the content validity of boldness
as an important component of psychopathic personality, particularly traits associated with being
Socially bold (dominant, socially assured, persuasive) and Adventurous (courageous, thrill-seeking,
tolerant of uncertainty)....”
This examination of aspects of boldness as claimed attributes of psychopathy suggests that people
who might simply remind one of Errol Flynn’s characters are psychopaths. This in turn shows
the vacuity of the definition of psychopathy.
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No RAI has been as misapplied to sex offenders as the PCL-R. Designed to ascertain the likelihood
of future physical violence by a given offender, it inherently has no application to the commission of

future crimes of a sexual, rather than a violent nature. While some sex crimes involve violence, it is

axiomatically true that the motivation for sex crimes - even those that include violence - is completely
different from the motivations that prompt acts of non-sexual physical violence. Accordingly, none of the

factors used in the PCL-R serve as indicators of the probability of sex crime recidivism. See, e.g., United
States v. King, 2013 U.S. Dist. LEXIS 54655 (E.D. N.C. 2013) (stating that the PCL-R does not predict

sexual recidivism....). To same effect, see also: United States v. Lange, 2012 U.S. Dist. LEXIS 159498

(E.D. N.C. 2012) (stating that the PCL-R does not predict sexual recidivism at all).”
Distinctly but cumulatively, David DeMatteo, John F. Edens, Meghann Galloway, Jennifer Cox,

Shannon Toney Smith, Dana Formon, “The Role and Reliability of The Psychopathy Checklist-Revised

in U.S. Sexually Violent Predator Evaluations: A Case Law Survey,” 38 Law & Human Behavior 248
(2014), at pp. 252-53, report: “Certainly in the context of criminal responsibility/sanity cases, the
presence of psychopathy or the related diagnosis of antisocial personality disorder does not indicate that
an offender lacks the capacity to either understand right from wrong or exercise control over his behavior.
(American Law Institute, [Model Penal Code and Commentaries, Sec. 4.01, 1985). As such, its use in

some SVP cases as an indicator of impaired volitional control is ironic, if not downright contradictory.”
The “SRA-FV/FV Light” is governed by the same criticisms: United States v. King, 2013 U.S. Dist.

LEXIS 54655 (E.D. N.C. 2013), at Footnote 7, reveals that: “The Structured Risk Assessment-Forensic

Version (SRA-FV) includes scoring from the Psychopathy Checklist (PCL-R). See Govt. Ex. 2, at 16.”
In sum, “sexual psychopathy” is not a mental illness or disorder of any kind, or any partial disorder

(“dysfunction”). Therefore, it cannot support civil commitment of any individual.

b.

The Junk Science Concept of Rape as Comprising Unspecified Paraphilic Disorder,
Nonconsent as a Disorder

Thomas K Zander, “Civil Commitment without Psychosis: The Law’s Reliance on the Weakest

Links in Psychodiagnosis,” 1 Jour, of Sexual Offender Civil Commitment: Science and the Law 17, at 45

[2005]), after an exhaustive examination of the development of the DSM in its sequential editions, flatly
concludes that “the weight of opinion among experts in the treatment of paraphilias is that then omission
of non-sadistic rape from the paraphilias category of the DSM was, and continues to be deliberate

decision of the American Psychiatric Association.

None of the experts has published a statement

supporting the use of the diagnosis of paraphilia-NOS for rapists.”
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One of the actual editors of the DSM, Allen Frances, The Essentials of Psychiatric Diagnosis, in the

section discussing “Paraphilic Disorders” (pp. 169-74), declares flatly that rape is a crime, not a mental
disorder.

He states that the claimed diagnostic category of “Unspecified Paraphilic Disorder,

Nonconsent” is an utterly unreliable diagnosis. Rape has been rejected as a mental disorder in all editions
of the DSM since DSM-3. Frances states that rape is almost always an opportunistic behavior that

He adds that Unspecified Paraphilic Disorder,

reflects simple criminality - not a mental disorder.

Nonconsent has been carelessly, unreliably, and incorrectly diagnosed in forensic proceedings in
countless cases as a convenient way to promote inappropriate psychiatric preventive detention... This,
Frances insists, is a misuse of psychiatric diagnosis and an abuse of involuntary psychiatric commitment.

He concludes that a claimed diagnosis of Unspecified Paraphilic Disorder, Nonconsent, should not be
taken seriously when presented in expert testimony. To same effect, see: A. Frances, “Going for Wins in
Sexually

Violent

Predator

Cases,”

Psychiatric

Times,

July

8,

2011,

available

at

www.psychiatrictimes.com/blog/cpuchincrisis/content/article/10168/1900563.

c.

The Junk Science Concept of “Antisocial Personality Disorder” as a Disorder.

Jeffrey Abracen & Jan Looman, “Evaluation of Civil Commitment Criteria in a High Risk Sample of

Sexual Offenders,” 1 Jour, of Sexual Offender Commitment: Science and the Law, 124-140 (2006), at p.
125, bluntly state: “...[T]he term personality disorder is left completely undefined in the majority of
States whose commitment criteria discuss these disorders.”

As Deirdre M. Smith, “Dangerous Diagnoses, Risky Assumptions, and the Failed Experiment of

‘Sexually Violent Predator’ Commitment,” 67 Oklahoma Law Rev. 619, 677 (No. 4, Summer 2015),

states, “...ASPD is a diagnosis that, by definition, could apply to most people incarcerated in the United
States.”

Eric Janus, in Failure to Protect, p. 36, relays this basic truth as to the ubiquity of so-called
“antisocial personality disorder” among criminals:

“As one author put it, ‘Applying the diagnosis

antisocial personality to imprisoned offenders [is like] looking for hay in a hay stack.’” [citing: Ga/7 F.
Stevens, “Applying the Diagnosis Antisocial Personality to Imprisoned Offenders: Looking for Hay in a

Haystack,” 19 Jour, of Offender Rehabilitation 1-26 (1993)]

Zander, supra, at pp. 51-52, explains the problem thus:
“Among psychologists and psychiatrists, the personality disorders may be the single most
controversial diagnostic category in the DSM. For example, in a survey of 146 psychologists and
psychiatrists in 42 countries, Maser, Kaelber, and Weise (1991) asked respondents to rate their

- 51 -

satisfaction with the DSM diagnostic categories. ‘The personality disorders led the list of diagnostic
categories with which respondents were dissatisfied’ (p. 275), with 56% expressing dissatisfaction;....
One of the primary reasons for the controversial nature of the personality disorders has to do with the
fact that, contrary to the DSM-IV-TR’s claim that personality disorders ‘are qualitatively distinct
syndromes,’ they appear instead to ‘represent maladaptive variants of personality traits that merge
imperceptibly into normality and into one another’ (APA, [DSM-IV] p. 686)....
“Because personality disorders categorize behavior that differs from normal behavior only by its
degree of expression of universal traits, rather than qualitative behavioral differences, the conceptual
validity of these categories is inherently suspect. ...[Personality disorder diagnoses are much more
likely to be conceptually invalid, because their behavioral manifestations are exhibited by many
people considered to be normal.
“’The most fundamental question concerning antisocial personality disorder is whether it should
be considered a mental disorder and be included in the DSM-IV. (Francis & Ross, 2001, p. 293) .
Francis was the chair of the APA’s Task Force on DSM-IV.”
“The over-inclusiveness of the diagnosis of antisocial personality disorder apparently was a major
concern of the U.S. Supreme Court justices deciding Kansas v. Crane (2002). When the U.S.
Supreme Court justices were considering the oral arguments of the two lawyers who litigated the
Crane case before the Court, Justice Ginsburg expressed concern about the large number of people
who would appear to qualify for the DSM-IV-TR definition of antisocial personality disorder,
observing, ‘...they say pick three out of a list of seven, you could pick out habitually doesn’t work,
doesn’t pay debts, is reckless, irritable ...There are a lot of ordinary people who would fit that
description’ Kansas v. Crane Oral Argument, 2001, pp. 8-9) [italics supplied by Zander]. Later in the
oral argument, Justice O’Connor pointed out that a prosecution expert in the trial of the case had
testified that 75% of the male prison population in the U.S. was diagnosable with antisocial
personality disorder (p. 15). When the Kansas Attorney General acknowledged that a sex offender
satisfying the criteria for antisocial personality disorder could be committed as an SVP, another
justice, apparently astonished by how easily this diagnosis could result in civil commitment, simply
responded, ‘Wow’ (p. 15). In the majority decision in Crane, the Court favorably cited research
showing that 40 to 60% of the male prison population in the U.S. is diagnosable with antisocial
personality disorder (Kansas v. Crane, 2002, p. 412),
“Thus, some of the justices on the U.S. Supreme Court had strong concerns about the conceptual
validity of the diagnosis of antisocial personality disorder as it could be applied in SVP commitment
cases. This should not have been surprising considering that, just 10 years earlier in Foucha v.
Louisiana (1992), the Court had held that a diagnosis of antisocial personality disorder was an
insufficient ‘mental illness’ to justify the commitment of an insanity acquittee whose commitment
was ending. In the Foucha and Crane decisions, the Supreme Court expressed concerns that Mr.
Foucha and Mr. Crane, both of whom were diagnosed as having antisocial personality disorder, were,
by virtue of that diagnosis, indistinguishable from most other men imprisoned in the United States. In
Foucha, Justice White, writing for a plurality of the Court, noted that Mr. Foucha was similarly
situated to other prisoners about to be released from confinement, adding, ‘Many of them will likely
suffer from the same sort of personality disorder that Foucha exhibits.’ (p. 85).
“...Widiger & Corbitt (1995) reviewed five studies that reported the prevalence of antisocial
personality disorder in incarcerated male populations at between 49% and 80%. Moran (1999)
reported the proportion of prisoners diagnosed with antisocial personality disorder at 60%,
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commenting, ‘Such high prevalence estimates raise important questions about the validity of the
diagnosis and the medicalization of criminality.’ (p. 234).” (Zander, id., at 53)
Zander, supra, at pp. 55-56, adds:

“The body of scholarly research about the diagnosis of antisocial personality disorder is rich with
data questioning its conceptual validity. Rogers & Dion (1991) reviewed the significant changes in
the diagnostic criteria for antisocial personality disorder through DSM-III-R, pointing out that these
redefinitions of the diagnosis had no empirical basis, and that the diagnosis lacked descriptive
consistency and diagnostic validity....
“...[A]s Rogers & Dion (1991) demonstrated, the expansiveness of the diagnosis is, in part, a
function of the huge number of diagnostic criterion permutations possible with the antisocial
personality disorder category and its linked diagnosis of conduct disorder. Rogers, Salekin, Sewell
and Cruise (2002) commented on this problem with the diagnosis of antisocial personality disorder,
noting, ‘DSM-IV continues to offer a bewildering array of diagnostic possibilities with 3.2 million
variations.’ (p. 237).
“...The failure of the diagnosis of antisocial personality disorder to definitively distinguish
between unlawful behaviors that are contextually adaptive from those that are not has been
questioned by Cunningham and Reidy (1998) : ‘...[I]f a behavior patter represents a widespread
social phenomenon, i.e., criminality, is it appropriate to diagnose the individual expression of these
traits as a personality disorder?”’
Last, at p. 62, Zander points up the unreliability of the diagnostic criteria for antisocial personality

disorder from one subject and rater to the next:
“In Levenson's (2004b) real world analysis of interrater reliability of the SVP evaluations of 295
Florida sex offenders, she found that the reliability quotient for the diagnosis of antisocial personality
disorder was 0.521 - well into the ‘poor’ category of interrater reliability.... The interrater reliability
for the diagnosis of personality-disorder-NOS was even worse, with a kappa of 0.23. It is not known
how many of the personality-disorder-NOS diagnoses in this study were made because the
diagnostician felt that the examinee’s history fell short of satisfying the diagnostic criteria for
antisocial personality disorder.”

d. The Junk Science Concept of Paraphilias as a Category of Disorders

On the topic of the historical pathologizing of sexual deviance of all kinds, Andreas De Block &

Pieter R. Adriaens, “Pathologizing Sexual Deviance: A History,” 50 Jour. Of Sex Research 276-298
(2013, No. 3-4), write:

(p. 277):
[Referring to views of Havelock Ellis & Magnus Hirschfeld] “In their view the
sexual instincts did not change much over time, but what did change were the social reactions to the
expression of these instincts.”...[W]hat is accepted as normal and healthy sexuality is not determined
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by nature but changes with the values and norms of a particular society at a particular place and time
(Crawford, 2006).”
“... [Contemporary historians often fault Foucault for being obsessed with social control (e.g.,
Foucault, 1975), as if disorder categories were unilaterally imposed by psychiatrists or bourgeois
society (Halperin, 2002, Sedgwick, 1990).”
“...In the first section [of this article], we discuss how paraphilias were conceived and explained
in the early decades of modern psychiatry up until the publication of the first edition of the DSM in
1952. The second section deals with the general changes in the nosology of sexual deviance in the
second half of the twentieth century, from DSM to DSM-5. Both sections reveal that the history of
psychiatry’s dealings with sexual deviance is a constant wavering between two opposing viewpoints:
the view that sexual abnormality constitutes a disease (the pathological approach; Gijs, 20008) and
the view that the so-called perversions or paraphilias are biologically normal variants of sexual
variation (the normality theory approach; Gijs, 2008).
“Early Modern Psychiatry and the Perversions
“...Until 1850, the definition of sexual deviance was based primarily on moral, legal, and
theological considerations. From then onward, the increasing popularity and authority of psychiatry
resulted in a new conceptualization of certain forms of sexual deviance as medical or psychological
problems. Given that the birth of modern psychiatry is usually dated around the beginning of the 19th
century (Shorter, 1997), it took psychiatry only a couple of decades to throw its light on the study of
deviant sexuality.
(p. 278): “...Replacing the clergy as authorities in the sexual domain, 19th- and early 20thcentury French psychiatrists were even paid by the government to take care of the supposedly
declining mental hygiene of the French population. (Oosterhuis, 2000). Such public esteem
obviously granted psychiatrists the license to study and treat all sorts of problems, including sexual
deviance.”
“...As Peakman (2009) noted: “One example is Ambroise Tardieu's Crimes Against Morals
from the Viewpoint of Forensic Medicine (1857) listing the inward and outward signs of pederasty in
order to both help the law, and to ensure the state’s better control over private morality - the
‘feminized’ appearance of these men was criticized’ (p. 42). Throughout the 19th century, physicians
were often called upon by police forces for guidance on how to deal with sex offenders (Hill,
2005).... With regard to the theological influence on psychiatry, it is noteworthy that many medical
authorities in the field of sexual pathology continued to use the term and the notion of perversion.
During the Middle Ages and the Renaissance, this term was used to denote an aberration or a
deviation from a divine norm: any act that violated the laws of God was considered a perversion.”
“...[T]here is a consensus among historians that the second half of the 19th century, and
especially the publication of Richard von Krafft-Ebing's Psychopathia Sexualis in 1886, marked a
real turning point in the understanding and medicalization of sexual deviance.”
(p. 281): “With the opportunity for the natural satisfaction of the sexual instinct, every
expression of it that does not correspond with the purpose of nature - i.e., propagation - must be
regarded as perverse.” (Krafft-Ebing, 1886, pp. 52-53).
(p. 287):“Homosexuality: A Crucial Controversy
(p. 288): “...In the midst of this dispute between activists and psychoanalysts, psychiatrist Robert
Spitzer stepped up as a go-between. As a technical consultant to the DSM-II Committee on
Nomenclature and Statistics, he had already been praised for his contribution to ‘the articulation of
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Committee consensus as it proceeded from one draft formulation to the next’ (APA, 1968, p. x).
Spitzer was originally convinced that homosexuality did belong in the DSM. Various events,
however, including his attending an informal meeting of the ‘Gay-PA’ - a secret group of
homosexual APA members later known as the Association of Gay and Lesbian Psychiatrists - made
him realize that many homosexuals were actually healthy and high-functioning individuals who were
often satisfied with their sexuality (Bayer, 1987; see also Bayer, 1981, p. 126). Soon afterward
Spitzer drafted a first compromise: Homosexuality as such was to be removed from the DSM and to
be replaced by sexual orientation disturbance, which included those individuals troubled by their own
sexual orientation.”
“According to some commentators, the referendum was a public relations disaster for the APA.
Devising a psychiatric nomenclature turned out to be a matter of politics rather than science. As
Shorter put it:
‘Once it became known how easily the APA’s Nomenclature Committee had given way on
homosexuality, it was clear that the psychiatrists could be rolled.... [Sexual orientation, stress, or
women’s menses] could all apparently be pathologized and de-pathologized at the will of the
majority, or following campaigns of insistent pressure groups. The underlying failure to let science
point the way emphasized the extent to which DSM-III and its successors, designed to lead psychiatry
from the swamp of psychoanalysis, was in fact guiding it into the wilderness.’ (pp. 304-05)”
(p. 289): “In an interview from early 2007, [Spitzer] conceded that the DSM-III task force did
not always rely on research evidence. When asked about how new disease categories were included
in the nomenclature, the following conversation ensued:
Spitzer: You have to have a lobby, that’s how. You have to have troops.
Fink [one of the interviewers]: So it’s not a matter of...
Spitzer: Having the data? No.
Fink: It’s nothing to do with science then, and nothing to do with evidence?
Spitzer: [nodded].”
pp. 289-90): “It is possible that these reservations led [Spitzer] to conclude the DSM-III’s
definition of mental disorder with the following caveat: ‘When the disturbance is limited to a conflict
between an individual and society, this may represent social deviance, which may or may not be
commendable, but it is not by itself a mental disorder.’ (APA, 1980, p. 6; the same statement was
repeated nearly verbatim in all subsequent editions of the DSM). In short, deviant sexual behavior is
not always a (symptom of a) mental disorder.”
(p. 290): “Given that ‘individuals with these [paraphilia] disorders tend not to regard themselves
as ill’; that ‘frequently, these individuals assert that the behavior causes them no distress’ (APA, 1980,
p. 267), and that at least some of them appeared to function well, both socially and professionally, it
seemed that some paraphilias did not fulfill the criteria set out in the introduction to the manual.
Perhaps they could be considered as instances of social deviance, but deviance, as Spitzer stressed, ‘is
not by itself a mental disorder.’ (APA, 1980, p. 6).”
(p. 291): “Failing distress or impairment, unusual sexual fantasies, urges, or behaviors were
considered nonpathological. Either they were normal — ‘a stimulus for sexual excitement in
individuals without a paraphilia’ (APA, 1994, p. 525) - or they should be understood as ordinary
criminality.”
(pp. 291-92): “DSM-IV indeed stipulated that the child offenders should not be considered
mentally ill unless their offenses caused them distress or impairment in functioning. Yet First and
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Frances explicitly spoke of a 'misinterpretation ' of DSM-IV {Spitzer, 2005, p. 115, even called it a
'public relations disaster’), which led them to revert, in DSM-IV-TR, to the DSM-III-R’s diagnostic
criteria for paraphilia. For those paraphilias that may involve nonconsenting victims - pedophilia,
voyeurism, exhibitionism, frotteurism, and sexual sadism - the authors simply reintroduced DSM-IIIR’s Criterion B, which required either acting on unusual sexual urges or fantasies, or experiencing
distress about these urges or fantasies {APA, 2000, p. 566)....”
(p. 292): "In their editorial, First and Frances also emphasized, however, that sexual offenders
should not be considered mentally ill simply because they have committed sexual offenses (see also
Moser & Kleinplatz, 2005; Moser, 2009).... Still, according to First and Frances, some forensic
psychiatrists deliberately misinterpreted this criterion 'to justify making a paraphilia diagnosis based
solely on a history of repeated acts of sexual violence’ {First & Frances, 2008, p. 1240). The
problem with this interpretation, they concluded, is that ‘defining paraphilia based on acts alone blurs
the distinction between mental disorder and ordinary criminality’ (see also Gert & Culver, 2009).”
“Wakefield (1992, p. 384) then defined dysfunction as ‘the inability of some internal mechanism
to perform its naturally selected function.’ Spitzer attempted to apply this concept of dysfunction to
the paraphilias in a book devoted to a critique of the sexual and gender diagnoses of the DSM
{Karasic & Drescher, 2005). There he argued that sexual arousal has a specific evolutionary
function, which consisted of ‘facilitating pair bonding which is facilitated by reciprocal affectionate
relationships.’ {Spitzer, 2005, p. 114).
(p. 293):"A paraphilia whose satisfaction has entailed personal harm, or risk of harm, to others in
the past’ is a paraphilic disorder. Hence, in some cases of pedophilia, sadism, voyeurism,
exhibitionism, and frotteurism, the only difference between a non-disordered individual with a
paraphilia and an individual with a paraphilic disorder is that the latter has had victims. The work
group fails to explain, however, why and how harming others would amount to more than merely
immoral or criminal behavior.”
(Note 8 on p. 293): "It is interesting to note that the DSM-5 work group on 'sexual and gender
identity disorders’ contains more non-psychiatrists than any of the other work groups.”
(p. 294): "Still, even in the non-theoretical psychiatric approaches to sexual abnormality, a
theory is needed to distinguish normal from abnormal varieties. Why is a stable and exclusive sexual
desire for blond women not considered to be pathological, while a similarly stable and exclusive
sexual desire for prepubescent children tends to be seen as a disease? This question is not easy to
answer, and the present review shows how different canonical authors, associations, and publications
have tried to solve the issue. Some of them, most notably Kinsey, straightforwardly argued that
sexual perversions were not diseases, a position that is now held by such scholars as Charles Moser.
By contrast, Krafft-Ebing and Kraepelin argued that paraphilias are biologically abnormal and hence
diseases. Today, Blanchard and many other sexologists defend an updated version of this biomedical
view, by arguing that genetic or brain defects cause paraphilias {Gijs, 2008).”

For comprehensive accounts on the historical emergence of 'sexual pathology’ as a conceptual

category, the medical ization of sexual deviance, the influence of psychiatry on the legislative response to

sex crimes and sex criminals, and the three waves of 'sexual psychopath’ and sex offender laws enacted

in the United States (the late 1930s, the postwar era, and the 1990s-present), see Deborah W. Denno, 'Life
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Before the Modern Sex Offender Statutes,’ 92 Nw. U. L. Rev. 1317 (1998); Philip Jenkins, Moral Panic:

Changing Concepts of the Child Molester in Modern America 49, 189(199 8).

Jeffrey Abracen & Jan Looman, “Evaluation of Civil Commitment Criteria in a High Risk Sample of
Sexual Offenders,” 1 Jour, of Sexual Offender Commitment: Science and the Law, 124-140 (2006), at

136, flatly declare:

“...’’For both rapists and child molesters DSM-based diagnoses were not related to increased risk
of recidivism. ...[I]n no case did the recidivism rate exceed 25%. ...[I]n the current study sexual
deviance was not associated with sexual recidivism.”
“,..[W]e cannot justify conceptualizing the paraphilias as mental disorder by asserting that illegal
paraphilic behavior is more amenable to treatment than other criminal behavior unrelated to mental
disorder.. Given that amenability to treatment does not clearly distinguish paraphilic sex offenders
from other criminals, SVP commitment proponents may have a difficult time proving that ‘the
severity of the mental abnormality itself ...[is] sufficient to distinguish the dangerous sexual offender
...from the dangerous but typical recidivist convicted in an ordinary criminal case,’ (p. 413) - a form
of diagnostic validity required as a matter of substantive due process by Kansas v. Crane (2002).
“Polascheck (2003) has questioned the conceptual validity of the diagnostic category of
paraphilias in the DSM,.... He added:
’...There is no evidence that those with the paraphilia are more or less likely to reoffend than
those without.’ (p. 157).” {Thomas K. Zander, “Civil Commitment without Psychosis: The Law’s
Reliance on the Weakest Links in Psychodiagnosis,” 1 Jour. Of Sexual Offender Civil Commitment:
Science and the Law 17, at 35 [2005]).
“Nevertheless, the paraphilias are commonly the diagnostic basis for the ‘mental abnormality’ or
‘mental disorder’ that is alleged as part of SVP commitment proceedings. Of these, ...the ones most
commonly used in SVP commitment cases are: pedophilia and paraphilia-NOS {Becker, Stinson,
Tromp, & Messer, 2003; Levenson, 2004a )....” {Thomas K. Zander, supra, at 36).
Yet. “...when Levenson collapsed all of the data for any diagnosis of a paraphilia, i.e., pedophilia,
paraphilia-NOS, exhibitionism, or sexual sadism, into one broad category in order to boost the
reliability coefficient, it still was only 0.47 - still well into the ‘poor’ category of reliability.” {Zander,
supra, at 50). Such poor reliability indicates that there is essentially no consensus among
psychiatrists and clinical psychologists of what (if anything) truly constitutes an actual “paraphilia.”
This disagreement renders this diagnostic category unscientific and useless. Moreover, although
requiring that disability, distress or some other form of dysfunction must be presented to comprise a
paraphilia diagnosis, “[t]he APA (American Psychiatric Association] has not made clear how the
paraphilias that are included [in the DSM-5] are inherently dysfunctional to the individual other than
the disabling consequences that may be imposed by societal or legal reactions.” {Melissa Hamilton,
“Adjudicating Sex Crimes as Mental Disease,” supra at 562). “All of this strongly suggests that the
strong focus on ‘normality,’ while eschewing the pathological element, means that paraphilias are
more of a value-laden social construct than primarily a medical or scientific concept.” {Ibid.)
Charles Moser, “Paraphilia: A Critique of a Confused Concept,” Chapter 5 in: New Directions in Sex

Therapy: Innovations and Alternatives 91-108 (Peggy J. Kleinplatz, ed. 2001); separately available at:
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http://tempik.webzdarma.cz/literatura/parmosei\ expands on this misuse of psychiatric terminology to

satisfy social contracts and to augment the criminal law goal of public safety by pseudo-incarceration as

pure preventive detention:
pp. 92-93 :“Creation of the diagnostic category of paraphilia, the medicalization of nonstandard
sexual behaviors, is a pseudoscientific attempt to regulate sexuality. The use of the diagnostic
process to maintain and to conform to social conventions is relatively transparent. The diagnostic
criteria have been written to pathologize those behaviors our society deems sexually unacceptable;....
Individuals who have nonstandard sexual interests continue to be pathologized, despite a lack of
research establishing a difference in functioning between those so diagnosed and ‘normal’
individuals. There is little evidence that they experience any distress or dysfunction except as a result
of societal condemnation of their sexual desires.”
p. 97: “...If a law was passed in the United States criminalizing heterosexual behavior, how
many previously law-abiding citizens would be able to comply? How many people would find
happiness engaging in the now mandated homosexual interactions? How many individuals would
engage surreptitiously in criminal heterosexual acts? Would these criminals be seen as dangerous to
children and lose their parental rights? The diagnosis of paraphilia has been intertwined with social
judgments of normalcy and used to deny civil rights.”
p. 98: “The belief that a given sexual interest is the result of childhood trauma remains a popular
but unproven assumption, without benefit of substantiating data.”
p. 105: “Removal of pedophilia from the DSM would imply that those who violate the law
should be punished in the criminal justice system. If someone sexually abuses a child, that person
belongs in the criminal justice system, whether or not strong preferential sexual interest in children
exists. We do not care about sexual interest; we care about acts.
“Conversely, ‘just’ being a pedophile - meaning that one has a sexual interest in prepubescent
children but does not ever act on it - is not necessarily a problem. Acting on it is a problem. When
individuals who are neither dysfunctional nor distressed by their behavior engage in sexual activity
with minors, their behavior should not be construed as evidence of mental illness. Such individuals
are criminals. They have engaged in a crime....
“Although society has a responsibility and a duty to protect individuals from all types of attack,
we do not include bank robbers, bigamists, and those who commit libel in the list of psychiatric
diagnoses. Criminals are dealt with by the justice system; those who suffer from a mental illness
should be dealt with by the mental health system.”
(1) The Junk Science Concept of Hebephilia as a Disorder

Alien Frances, The Essentials of Psychiatric Diagnosis, in the section discussing “Paraphilic

Disorders” (pp. 169-74), notes that the DSM-5 has explicitly rejected the concept of Hebephilia (i.e., the
proposition that it is a sexual disorder to have sexual attraction to post-pubescent minors. Frances flatly
states that it “is important to restrict the Pedophilic Disorder diagnosis to men who have a ...need for

prepubescent children as objects of sexual excitement.” In other words, those attracted to pubescent or
post-pubescent minors cannot be diagnosed as pedophiles.
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“...[R]esearch shows that sexual attraction to adolescent girls is displayed by one-third of
nonoffending adult men (Barbaree & Marshall, 1989)....
“Second, there is no professional consensus that the adult-adolescent sexual behavior that Doren
diagnoses as paraphilia-NOS-hebephilia is a paraphilia at all
[T]he classic textbook, Sexual
Deviance: Theory, Assessment, and Treatment, edited by D. Richard Laws and William O'Donohue
(1997), and authored by 36 of the leading experts on paraphilias, has 500 pages of detailed discussion
of every paraphilia identified in DSM-1V-TR, but there is no mention of either hebephilia or what
Doren (2002) referred to as ‘sexually attracted to adolescents’ (p. 80) being a basis for a diagnosis of
paraphilia-NOS or any other diagnosis.” (Zander, supra, at pp. 47-48)

A. Frances, “Going for Wins in Sexually Violent Predator Cases,” Psychiatric Times, July 8, 2011,
available at www.psychiatrictimes.com/blog/cpuchincrisis/content/article/10168/1900563 declares:

“The second most common mistake was to declare idiosyncratically that sex with a postpubescent teenager indicates Paraphilia. Statutory rape is a crime. It is not included anywhere in the
DSM-IV as a mental disorder and should not be considered grounds for diagnosing one.
“The history of psychiatry and of medicine is littered by the rapid emergence then the equally
rapid disappearance of silly fad diagnoses. This will undoubtedly be the well-deserved fate of
‘Paraphilia NOS, nonconsent and ‘Paraphilia NOS, Hebephilia.’ Sooner or later bad ideas are
condemned to be found out or to die of their own foolishness. ...The miscarriage of justice
occasioned by misdiagnosis in SVP cases is a grave embarrassment to both psychiatry and to the law,
as well as being a violation of the civil rights of the people subjected to it. Every SVP case that is
based on a misdiagnosis of ‘Paraphilia NOS’ should be vigorously challenged until this bogus
diagnosis is no longer considered permissible as expert testimony.”

Karen Franklin, “Hebephilia: Quintessence of Diagnostic Pretextuality,” 28 Behavioral Sciences and

the Law 751 (2010), declares, at 764-65:
“Intentionally or not, expanding the definition of pedophilia - a diagnosis with already poor inter
rater reliability (Marshall, 1997) - into a broader construct of pedohebephilia has the potential to
dramatically increase the scope and power of the sex offender civil commitment industry. The
inherent vagueness of the construct, in turn, will invite arbitrary application, bias, or pretexuality.
“Law professor Michael Perlin defines pretextuality as courts’ acceptance and/or encouragement
of testimonial dishonesty, especially when expert witnesses ‘purportedly distort their testimony to
achieve desired ends.’ Perlin asserts that the mental disorder requirement in SVP civil commitment
proceedings insidiously encourages pretextual testimony and decision-making, corroding the entire
system:
’This pretextuality is poisonous; it infects all participants in the judicial system, breeds cynicism
and disrespect for the law, demeans participants, and reinforces shoddy lawyering, blase judging, and,
at times, perjurious and/or corrupt testifying. (Perlin, 2007, p. 341, see also Perlin, 1998.)’”
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(2) The Junk Science Concepts that Pedophilia Is a Disorder at All, and That It
Inherently Serves as a Recidivism Predictor.

(a) Lacking Any Clear Definition and Any Supporting Science, Pedophilia Is
Simply Not a Mental Illness, Disorder of Any Kind, or Partial Disorder
(“Dysfunction”); It Therefore Cannot Support Civil Commitment of Any
Individual.

“...Pedophilia, especially the exclusive type, may be best thought of as its own category of sexual

orientation,....” Ryan C.W. Hall & Richard C.W. Hall, “A Profile of Pedophilia: Definition,
Characteristics of Offenders, Recidivism, Treatment Outcomes, and Forensic Issues,” Mayo Clin. Proc.
2007: 82(4): 457-471, at 462 (2007) [emphasis supplied]. At pp. 466-67, they add:
“...A controversial approach is the use of aversion conditioning and masturbatory reconditioning
to change the individual’s sexual orientation away from children. Similar techniques were used with
homosexual adults in the middle to late 20th century. Although some clinicians claimed to be able to
reorient homosexual people to heterosexuality and to decrease the pleasure reward cycle of
pedophiles with these techniques, such methods are no longer used at reputable treatment centers.”
[citing: Cohen, L.J., Galynker, II., “Clinical Features of Pedophilia and Implications for Treatment,”
J. Psychiatr Pract. 2002: 8:276-289; Fagan, PJ, Wise, TN, Schmidt, CW Jr., Berlin FS, “Pedophilia,”
JAMA 2002:228: 2458-2465]
Charles Moser, “Paraphilia: A Critique of a Confused Concept,” Chapter 5 in: New Directions in Sex

Therapy: Innovations and Alternatives 91-108 (Peggy J. Kleinplatz, ed. 2001); separately available at:
http://tempik.webzdarma.cz/literatura/parmoser, at 105, declares:

“Removal of pedophilia from the DSM would imply that those who violate the law should be
punished in the criminal justice system. If someone sexually abuses a child, that person belongs in
the criminal justice system, whether or not strong preferential sexual interest in children exists. We
do not care about sexual interest; we care about acts.
“Conversely, “just” being a pedophile - meaning that one has a sexual interest in prepubescent
children but does not ever act on it - is not necessarily a problem. Acting on it is a problem. When
individuals who are neither dysfunctional nor distressed by their behavior engage in sexual activity
with minors, their behavior should not be construed as evidence of mental illness. Such individuals
are criminals. They have engaged in a crime....
“Although society has a responsibility and a duty to protect individuals from all types of attack,
we do not include bank robbers, bigamists, and those who commit libel in the list of psychiatric
diagnoses. Criminals are dealt with by the justice system; those who suffer from a mental illness
should be dealt with by the mental health system.”
“...[P]sychiatry does not have a precise definition of pedophilia for its own purposes, nor has it
provided the law with any sort of adequate substitution for its current practices.” Jennifer Jason,
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“Beyond No-Man’s Land: Psychiatry’s Imprecision Revealed by Its Critique of SVP Statutes as
Applied to Pedophilia,” 83 So. Cal. L. Rev. 1319, 1331 (2010).
In this regard, Allen Frances, The Essentials of Psychiatric Diagnosis, in the section discussing
“Paraph i lie Disorders” (pp. 169-74), explains:

“There has been considerable debate within the fields of psychiatry and clinical psychology about
the conceptual validity of the diagnosis of pedophilia. ...[T]he fact that behavior is legitimately
deemed a crime does not, by itself, justify its being labeled a mental disorder. If it did, the DSM
would incorporate the criminal codes of every state....
”In questioning the conceptual validity of the diagnosis of pedophilia, Green (2002) cited
numerous anthropological studies that have documented the acceptance of adult-child sexual activity
in other cultures (C.5. Ford & F.A. Beach, Patterns of Sexual Behavior (New York: Harper & Row,
1951); M. Diamond, “Selected Cross-Generational Sexual Behavior in Traditional Hawaii: A
Sexological Ethnography,” in J. Feierman (ed.), Pedophilia: Biosocial Dimensions (New York:
Springer, 1990), pp. 422-414; R. Bauserman, “Man-Boy Sexual Relationships in a Cross-Cultural
Perspective,” in </. Geraci (ed.), Dares to Speak: Historical and Contemporary Perspectives on BoyLove (Norfolk, England: Gay Men’s Press, 1997), pp. 120-137; Bullough, 1990). Among the Si wans
of North Africa and Artanda aborigines of Central Australia, pederasty (sexual relationships between
men and boys) was an accepted cultural practice found by Ford and Beach (1951). Diamond (1990)
described heterosexual relationships between men and prepubescent girls in Hawaii and Polynesia as
commonly accepted, and viewed as beneficial to the girls. Bauserman (1997) documented pederasty
between men and boys ages 10 or 11 in New Guinea. R. Green, “Is Pedophilia a Mental Disorder?”,
31(6) Archives of Sexual Behavior 467-71 (2002) also pointed to the fact that, until the end of the
19th century, the legal age of sexual consent in England was 10. ‘This was not in some loin cloth
clad tribe living on the side of a volcano, but the nation that for six centuries was already graduating
students from Oxford’ {Green, 2002, p. 468). Child prostitution was rampant in England during the
late nineteenth century {Bullough, 1990). Green (2002, p. 468) asked, ‘Were all customers
pedophiles? Were they all mentally ill?’
“Indeed, it has been well documented that pederasty was an accepted cultural practice in ancient
Greece (£. Bloch, “Sex between Men and Boys in classical Greece: Was It Education for Citizenship
or Child Abuse?”, 9(2) Jour. Of Men's Studies 183-204 (2001)). In China, until the mid-20th
century, boys were married to adult women, and sexual activity between them as an accepted cultural
practice (T.K Lou, Hun-su-zhi [Marital Customs] (Taipei: Commercial Press, 1970)). Today, in
Ethiopia, child brides as young as 7 are married to adult men (P. Salopek, “In the Heart of Ethiopia,
Child Marriage Takes a Brutal Toll,” Chicago Tribune, December 12, 2004). In the U.S., it was not
long ago that child brides as young as 10 years old were permitted to be married in some states;
indeed, in Texas, sixty 14-year-old girls were married in 2002 {P. Salopek, “From Child to Bride:
Early Marriage Survives in the U.S.,” Chicago Tribune, Dec. 12, 2004, p. 22) . In the wake of
volumes of evidence from history and from anthropological research that sexual activity between
adults and prepubescent children has been accepted in many cultures - including subcultures in the
U.S. - the rhetorical questions posed by Green (2004, p. 468) are, ‘[A] re we to conclude that all the
adults engaged in these practices were mentally ill? If arguably they were not pedophiles, but
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following cultural or religious tradition, why is frequent sex with a child not a mental illness under
those circumstances’
"Green (2002) cited further evidence to question the conceptual validity of the diagnosis of
pedophilia. First, several studies have found that a significant percentage of members of the general
public report sexual attraction to prepubescent children. J. Briere & M. Runtz, “University Males’
Sexual Interest in Children: Predicting Potential Indices of‘Pedophilia’ in a Non-Forensic Sample,”
13(1) Child Abuse and Neglect 65-75 (1989) surveyed 200 university males and found that 21%
reported some sexual attraction to small children, 9% experienced sexual fantasies involving children,
5% had masturbated to fantasies of children, and 7% said they might have sex with a child if not
caught. In another sample with 100 male and 180 female undergraduate students, 22% of males and
3% of females reported feelings of sexual attraction to a child (K Smiljanich & J. Briere, “SelfReported Sexual Interest in Children: Sex Differences and Psychosocial Correlates in a University
Sample,” 11 Violence and Victims 39-50 (1996)).
“Second, Green pointed to five studies that measured penile arousal in men who were recruited
from community samples. These studies found that 17-58% of the men had measured arousal when
shown images of prepubescent girls. For example, G.C.N. Hall, R. Hirschman, & L.L. Oliver,
“Sexual Arousal and Arousability to Pedophilic Stimuli in a Community Sample of Normal Men,” 26
Behavior Therapy 681-694 (1995) found that, in a community sample of 80 men with no history of
pedophilic behavior, 26.25% showed penile arousal when shown slides of prepubescent girls. These
researchers reported that their findings replicated the findings of four other studies reported within the
previous 6 years.” (Thomas K. Zander, “Civil Commitment without Psychosis: The Law’s Reliance
on the Weakest Links in Psychodiagnosis,” 1 Jour. Of Sexual Offender Civil Commitment: Science
and the Law 17, at 37-38 [2005]).

Generally on this point, see also these: : John Briere & Marsha Runtz, “University Males’ Sexual
Interest in Children: Predicting Potential Indices of ‘Pedophilia’ in a Nonforensic Sample,” 13 Child
Abuse & Neglect 65 (1989) (surveying 193 male university students, finding nine percent reported

fantasizing about sex with a young child, five percent masturbating to fantasies of sex with children, and
seven percent likely to have sex with a child if assured they would not be caught or punished); Claude
Crepault & Marcel Couture, “Men’s Erotic Fantasies,” 9 Archives of Sexual Behavior 565 (1980)

(sampling ninety-four men, finding sixty-two percent reported fantasizing about sexually initiating with a
young girl and three percent with a young boy); and Terrell L. Templeman & Ray D. Stinnett, “Patterns of

Sexual Arousal and History in a ‘Normal’ Sample of Young Men,” 20 Archives of Sexual Behavior 137
(1991) (surveying sixty college men where five percent expressed an interest in sex with a girl under
twelve).

Wesley Stephenson, “How Many Men Are Paedophiles?”, 57 BBC News July 30, 2014
(www.bbc.com/new/magazine-28526106 ), describes the 2008 research by Dr. Michael Seto, a

clinical/forensic psychologist at Royal Ottawa Healthcare Group, who wrote a book in which he put the
prevalence of pedophilia in the general population at 5%. Stephenson states: “The figure was based on
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surveys conducted in Germany, Norway, and Finland in which men were asked whether they had ever
had sexual; thoughts or fantasies about children or engaged in sexual activity with children.
Most recently, Beate Dombert, Alexander F. Schmidt et al., “How Common Is Males’ Self-Reported

Sexual

Interest

in

Prepubescent

Children?”,

Jour.

Of Sex

Research

(Feb.2016),

doi:

10.1080/00224499.2015.1020108, examined the prevalence of pedosexual interest/attraction, both by
meta-analysis of contemporary findings in numerous studies by others and through a direct survey in
Europe. At Proof, p. 4, they report finding that:

“...9% of males from the general population reported some likelihood of having sex with children
or viewing child pornography if they would not be caught or punished (Wurtele, Simons, & Moreno,
2014) ...Moreover, in a large dataset of sexual behavior on the internet (Ogas & Gaddam, 2012)
‘preteen’ was the third most frequent search term in males’ age-related online sex searches
(N>3,000,000 individual searches; (Ogas & Gaddam, 2013) and 20.5% of age-specific sex searches
aimed at prepubescent children < 12 years of age (O. Ogas, personal communication, December 5,
2014). This finding dovetails with the roughly 20% of community males who indicated child
pornography use in a study on problematic pornography use on the Internet (Ray, Kimonis & Seto,
2014). In sum, these findings suggest that a considerable amount of sexual interest in children is
common in non-forensic male populations.”
Slip p. 5:“Child pornography use has recently gained increasing interest as a valid indicator of
pedophilic interest (e.g., Schmidt, Gykiere, Vanhoeck, Mann, & Banse, 2014; Seto, 2010). Seto and
colleagues (2006) compared child pornography offenders with contact sexual offenders victimizing
children utilizing penile plethysmographic assessments and found that child pornography offenders
were about three times more likely to show pedophilic sexual arousal than contact sexual offenders.”

Slip p. 8:“...[T]he effective sample consisted of N = 8,718 male participants aged 18 to 89 years
(M = 43.5, SD = 13.7). This represents a response rate of 48.7% of the originally invited sample and
82.7% of the persons who began to fill in the survey.”
Slip p. 10:“... [A]ll participants were asked to estimate their likelihood to ever sexually acting out
on a child, as well as about their criminal history....”
Slip p. 12:

Results

Prevalence of Sexual Interest in Prepubescent Children

“Of all participants, 5.5% (n = 482) reported any indication of pedophilic sexual interest (i.e., any
report of fantasy, behavior, child pornography consumption, having paid a child for sexual services,
or travelling into another country with the intent to have sexual contact with a child). Specifically,
4.1% (n = 358) reported sexual fantasies involving prepubescent children.”
Slippp. 17-18:“...Overall, 5.5% of all participating men indicated any form of pedophilic interest
with 3.2% of all participants reporting sexual behavior involving prepubescent children. Specifically,
1.7% of all men had used child pornography but did not indicate sexual contact with children, 0.8%
had exclusively committed sexual contact offenses against prepubescent children, and 0.7%
committed both contact and child pornography offenses. Hence, child pornography use was the most
frequently reported sexual offense against prepubescent children. The most informative study so far
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(Seto et al., 2015) reported 4.2% of child pornography use referring to a representative sample of
Swedish men aging 18 to 20 years. Compared with our German sample (aged from 18 to 89 years),
the much younger Swedish sample was supposedly more sexually active, had easier internet access,
and thus, was more experienced with this media. These factors might explain the lower frequencies
reported in this study.”
Margo Kaplan, ‘Taking Pedophilia Seriously,” 72 Wash. & Lee L. Rev. 75 (Winter 2015), adds
considerable information supporting the conclusion that pedophilia cannot be deemed a disorder:

p. 83: “Interestingly, some attraction to prepubescents seems even more common. Studies of sexual
arousal indicate that a surprising proportion of the population, particularly among men, has fantasized
about prepubescent children during intercourse or masturbation or may become aroused upon viewing
images of prepubescents.” [citing: Lea H. Studer & A. Scott Aytwin, “Pedophilia: The Problem with
Diagnosis and Limitation of CBT in Treatment,” 67 Med. Hypotheses 774, at 775 (2006) (examining
the prevalence of pedophilia in men); Michael C. Seto, Pedophilia and Sexual Offending Against
Children (2008), at 7 (citing several studies). At Note 46, adding: “One study found 62% of men had
fantasized about young girls and 3% about young boys, while another found that 9% had fantasized
about sex with young children, with 7% indicating some likelihood that they would have sex with a
child if they were guaranteed that they would not be identified or punished. Seto, supra, at 7.”
p. 92: “Treatment cannot convert sexual interests; therapy to redirect sexual attraction away from
children toward adults has fared no better with pedophilia than it has with same-sex attraction.”
[citing M. Seto, Pedophilia and Sexual Offending Against Children (2008), at 175-76 (discussing the
efficacy of therapy aimed at changing a pedophile’s interest in children and noting that it is unclear
whether the therapy results in actual changes in interest or greater control over pedophilic sexual
arousal); Alice Dreger, “What Can Be Done about Pedophilia?”, The Atlantic (Aug 26, 2013, 9:42
AM),
http://www.theatlantic.com/health/archive/2013/08/what-can-be-done-aboutpedophilia/279024/ (“We have not yet found a way to convert pedophiles into non-pedophiles that is
any more effective than the many failed attempts to convert gay men and lesbians into
heterosexuals.”)

p. 104: “Changing social mores, including prejudices, often inform judgments of what desires are
pathological, [stating, at note 122: “For example, same-sex attraction was once considered
pathological. Andreas De Block & Pieter R. Adriaens, “Pathologizing Sexual Deviance: A History,”
50 J. Sex. Res. 276, 287-89 (2013); Charles Moser, “Paraphilia: A Critique of a Confused Concept,”
in New Directions in Sex Therapy: Innovations and Alternatives 91 (Peggy J. Kleinplatz, ed. 2001), at
96. Psychiatrists also diagnosed slaves that attempted to escape with a psychological disorder called
drapetomania. Patrick Singy, Letter to the Editor, “What’s Wrong with Sex?,” 39 Archives of Sexual
Behav. 1231 (2010).”] The DSM’s current definition of a paraphilia is oddly broad and archaic,
entailing ‘any intense and persistent sexual interest other than sexual interest in genital stimulation or
preparatory fondling with phenotypically normal, physically mature, consenting human partners.’”
[citing: AW-Kat 685]
p. 105: “Distress and interpersonal difficulty are also questionable criteria because they may be
caused by the individual’s shame and fear of societal response rather than the sexual desire itself.
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[citing: Agustin Malon, “Pedophilia: A Diagnosis in Search of a Disorder,” 41 Arch. Sexual Behav.
1083 (2012) at 1084 (discussing the criteria of distress in a pedophilic disorder diagnosis); Alan W.
Shindel & Charles A. Moser, “Why Are the Paraphilias Mental Disorders?,” 8 J. Sexual Med. 927,
928 (2010) (explaining that an individual with a paraphilia may experience distress because of
societal discrimination). The DSM attempts to avoid this problem by requiring that the distress and
impairment be caused by the paraphilia as opposed to societal response. But it is impossible to tease
out causation in this way. All distress likely has some internal and external cause. An individual may
be repulsed by his sexual interest for children in part because he finds it morally repugnant and in pail
because he knows society condemns it as morally repugnant.”] ...As one critic notes, ‘[i]t does not
seem possible for a person sexually interested in children not to be socially impaired in some way
because societal norms dictate that it is abnormal for a person to be sexually interested in children.”
[citing: Wm, T. O'Donohue et al., “Problems with the DSM IV Diagnosis of Pedophilia,” 12 Sexual
Abuse: J. Res. & Treatment 95, 102 (2000).]
P-107: 2. Erotic Age Orientation: Pedophilia as a Sexual Orientation
“The fifth edition of the DSM, as originally published in October 2013, referred to pedophilia as a
sexual orientation. [DSM-V, at 698] It specifically stated that an intense and persistent sexual interest
in prepubescent children that is not acted on or accompanied by distress or impairment is better
characterized as a sexual orientation than a mental disorder.” [ibid., stating that if individuals “have
never acted on their impulses, then these individuals have a pedophilic sexual orientation but not a
sexual disorder.”]

pp. 108-09: “While sexual orientation is commonly used to describe the gender to which one is
attracted, several scholars and advocates argue for a more expansive definition, [citing: Elizabeth M.
Glazer, “Sexual Reorientation,” 100 Geo. L.J. 997, 1057-58 (2012) (arguing for a broader definition
of sexual orientation); Ann E. Tweedy, “Polyamory as a Sexual Orientation,” 79 U. Cin. L. Rev. 1461,
at 1479-1509 (2011) (discussing expanding sexual orientation to include the preference of
polyamorous relationships); Michael D. Storms, “Theories of Sexual Orientation,” 38 J. Personality
& Soc. Psychology 783, 783-91 (1980) (discussing the limits of common theories regarding the nature
of sexual orientation); see also: Elizabeth F. Emens, “Compulsory Sexuality,” 66 Stan. L. Rev. 303,
338-344 (2014) (proposing additional axes by which to measure asexuality).] Some have proposed,
for example, that sexual orientation should include an axis of sexuality versus asexuality - the extent
to which one experiences sexual urges or interest at all. [citing: Emens, supra, at 338-340 (discussing
asexuality using existing models of sexual orientation); Storms, supra, at 783-91 (positing asexuality
as a distinct sexual orientation).] Sexual orientation might also consider the extent to which one
focuses sexual interest on others as opposed to autoeroticism. [See Emens, supra, at 341-42
(discussing asexuality along an autoerotic axis); Glazer, supra, at 1054-55 (arguing for separation of
sexual orientation into general orientation and specific orientation).] Other scholars have proposed
expanding it to include the extent to which individuals are polyamorous as opposed to monogamous.
[See Tweedy, supra, at 1482-1509 (discussing polyamory as a sexual orientation.) More controversial
definitions of the term might also include whether one is attracted to humans, non-human animals, or
inanimate objects. [See Jesse Bering, Perv: The Sexual Deviant in All of Us (2013) at 117-18
(discussing sexual attraction to non-human animals and inanimate objects).]
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“Those who argue that pedophilia is a type of sexual orientation distinguish between different
types of sexual orientations; sexual gender orientation, the focus of most research on sexual
orientation, is but one. [See M. Seto, at 231 (defining sexual gender orientation).] This view places
pedophilia on a larger spectrum of erotic age orientation, which describes how individuals experience
sexual attraction to age groups ranging from infants to the elderly. [See Seto, at 3-4 & n. 1, 231
(explaining age orientation); Bering, supra, at 169 (discussing erotic age orientation); Hall & Hall,
supra, at 458 (same).] Erotic age orientation contains at least five categories of sexual interest: (1)
pedophilia (attraction to prepubescents); (2) hebephilia (attraction to minors in early puberty); (3)
ephebophilia (attraction to older adolescents); (4) teliophilia (attraction to sexually mature persons);
and gerontophilia (attraction to the elderly). [Bering, supra, at 169 (noting the different categories of
sexual interest); Seto, supra at 3-4 & n. 1 (defining the types of sexual interest); Hall & Hall, supra,
at 458 (discussing categories of sexual interest within erotic age orientation).] Some also categorize
nepiophilia (attraction to infants) as a separate type of erotic age orientation rather than as a subset of
pedophilia. [Seto, supra, at 4 (“It is not clear is sexual preference for infants ...represents variants of
pedophilia or instead represent different paraphilias.”).]
pp. 109-10: “One difficulty in determining whether pedophilia should be considered a type of sexual
orientation is that, despite over a century of social science research and legal analysis, there is no one
accepted definition of sexual orientation. [See Emens, supra, at 339-44 (discussing various models of
sexual orientation); Jessica A. Clarke, “Inferring Desire,” 63 Duke L.J. 525, 541 (2013) (noting that
“there is no unitary definition”); Randall L. Sell, “Defining and Measuring Sexual Orientation: A
Review,” 26 Archives Sexual Behav. 643, 644-49 (1997) (describing confusion surrounding the
conceptual definition of sexual orientation).] Several means of organizing individuals into categories
of sexual orientation based on sexual interests or behaviors have been proposed, accepted, and
subsequently rejected and replaced throughout history.[See Clarke, supra, at 541-42 (noting that the
understanding of sexual orientation has fluctuated over time.] The concept of homosexuality has
transformed over the past century from a tendency to engage in same-sex sexual behavior, to a type of
gender deviance, to an abnormal personality and mental disorder, and finally to an affirmative social
identity. Still, terms such as ‘homosexual’ and ‘bisexual’ do not have universally accepted
characteristics. Nor are these terms even widely accepted by the very communities they identify;
those who prefer to identify as gay, lesbian, or queer, for example, reject the word ‘homosexual.’

pp. 110-11: “Modern conceptions of sexual orientation generally share certain characteristics.
Perhaps most prominently, sexual orientation generally involves a type of sexual interest. [Some
researchers also distinguish different types of psychological components, such as sexual interest
versus affection and love. See Sell, supra, at 648-49 (discussing various psychological components).]
It also requires sexual interests have a certain breadth and depth.[Tweedy, supra, at 1466-68
(discussing the concept of sexual orientation as an identity), and at 1482-83 (discussing importance of
“embeddedness”).] It implies something stronger than, say, an individual’s interest for individuals
with green eyes or dimples. Comparing a sexual orientation to this type of preference trivializes
sexual orientation’s depth and its role in the individual’s psyche. Erotic age orientation is similarly
defined by sexual interest. Such sexual interests must be intense and persistent in order to fall into a
category; a fleeting attraction to a child is insufficient to qualify as pedophilia.”
“Sexual orientation is also widely accepted as immutable, unchosen,.... [See John Money, Gay,
Straight and In-Between 11 (1988) (stating sexual orientation is not a choice or preference)]. Sexual
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gender orientation is something that one discovers rather than acquires and which cannot be
reoriented.... [See Seto, at 231 noting that “reorientation therapies have not worked for homosexual
men”). Indeed, reorientation therapy has been so discredited and its attendant risks so high that some
states have banned such therapy for minors.]

p. 112: “There is also evidence that erotic age orientation is ...immutable.... [Studer & Aylwin,
supra, at 776 (describing arguments that “pedophilia,” like heterosexuality or homosexuality,
represents sexual arousal to a particular identifiable group, and is not voluntarily decided); Dreger,
ibid.].”

Finally among ‘major-league studies,’ Michael C. Seto, “Is Pedophilia a Sexual Orientation?,” 41
Archives of Sexual Behavior, 231-236 (2012), makes these observations:

Text Excerpts:
p. 233: “By ...most common definitions of sexual orientation - pedophilia can be viewed as a
sexual age orientation based on the more limited evidence available regarding its age of onset,
associations with sexual and romantic behavior, and stability over time. There are some clearf]
differences in some respects, there are also striking similarities in the research literature on
pedophilia.Age of Onset
...[SJome studies of identified offenders find that a substantial minority admitted an onset of
sexual interest in children before adulthood {Abel et al., 1987; Freund & Kuban, 1993; Marshall,
Barbaree & Eccles, 1991).... Memoirs and case reports also indicate an early age of onset {Li,
1991)....
Sexual and Romantic Behavior
...Some studies have found that some pedophilic sexual offenders (in particular, those who select
unrelated boys) score higher on measures of emotional congruence with children than other sexual
offenders {Underhill, Wakeling, Mann & Webster, 2008; Wilson, 1999). Finlkelhor (1984) defined
emotional congruence with children as the extent to which sex with a child fulfilled emotional needs.
Emotional congruence can also include the degree to which someone prefers the company of children,
enjoys child-oriented activities, and feels his emotional and intimacy needs can be met by children.
{Wilson, 1999). Some pedophiles not only seek sexual contacts with children, but seek romantic
relationships with them. For example, Li (1991) interviewed 27 pedophiles and found that many
characterized their contacts with children as part of loving relationships. Wilson and Cox (1983)
interviewed 77 members of the Paedophile Information Exchange in the United Kingdom, and found
that more respondents characterized their relationships with children as affectionate, loving, intimate,
and ‘close’ (n=25) than as genitally-oriented (n=18). Some respondents claimed their relationships
with children were platonic, suggesting that sexual attraction was not the primary motivation. Other
individuals might not have sexual contacts with children, but will view nude or sexually explicit
depictions of children {Neutze, Seto, Schaefer, Mundt & Beier, 2011; Riegel, 2004; Seto et al. 2006).
There is little other research exploring the emotional aspects of adult-child contacts, from the adult’s
perspective.
Stability over Time
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Pedophilia is viewed by many researchers and clinicians as having a lifelong course. For some
individuals, at least, it is discovered in early adolescence and sexual interest in children can be
detected in adolescence (Seto, Lalumiere & Blanchard, 2000; Seto, Murphy, Page & Ennis, 2003)....”
pp. 233-34:“...Viewing pedophilia as a sexual orientation would suggest that treatment is more
likely to be effective if it focuses on self-regulation skills (in order to effectively manage pedophilic
urges, thoughts, etc.) than on trying to change sexual preferences (Beckstead, submitted; Drescher &
Zucker, 2006).
Modular Preferences: Gender and Age Orientations
The strongest test of sexual orientation is whom a person would choose in a hypothetical situation
where they could freely have sex, without negative consequences, when presented with the alternate
choices: man or woman, adult or child. Teleiophilic individuals (to use the term coined by
Blanchard) would choose physically mature persons and pedophilic individuals would choose
prepubescent children. Androphilic (homosexual teleiophilic) men would choose other men and
gynophilic (heterosexual teleiophilic) men would choose women. [Footnote 2: The order of these
adjectives describing sexual preferences could easily be reversed; for example, a man attracted to
prepubescent girls could be correctly described as either a ‘gynephilic pedophile’ or a ‘pedophilic
gynephile’... An important empirical question is whether sexual gender preferences or sexual age
preferences have primacy.]
...Whether someone is sexually attracted to children or to adults is partially independent of
whether he is sexually attracted to males or females. These dimensions are not completely orthogonal
because pedophilic individuals distinguish less between boys and girls than teleiophiles distinguish
between men and women,...”
FINAL COMMENT
...Given the anxiety and fear elicited by pedophiles in contemporary societies, it is highly
unlikely that citizens would support the expansion of legal and civil rights to other sexual
orientations. Nonetheless, this challenging and complex discussion needs to take place. Accepting
that pedophilia is a sexual orientation akin to heterosexuality or homosexuality, rather than a
preference that is chosen or somehow learned, may influence the direction of this discussion.
Pedophilia is unlikely to ever be accepted, given its behavioral manifestations involve the sexual
exploitation of children, but can it be tolerated when it is not accompanied by criminal actions? This
may seem far-fetched given the current prevailing views of pedophilia and sexual offending against
children (see Jenkins, 1998), but there are examples of Dutch and other European pedophile groups
that were at least tolerated in the 1970s and 1980s (e.g., Des Sables, 1976; O’Carroll, 1980; Pieterse,
1982; Rouweler-Wuts, 1976; see also online forums such as Girlchat and Boychat).
Our efforts to respond to pedophilia and the associated social problems of sexual child
exploitation - through child pornography, sex tourism juvenile prostitution, and child sexual abuse ~
require a more compassionate and less discriminatory treatment of pedophiles (see Seto, 2008)....
Pedophiles will remain hidden if they continue to be hated and feared, which would impede efforts to
better understand this sexual orientation and thereby prevent child sexual exploitation.”
References:
Abel, G.G. et al. (1987). Self-reported sex crimes of nonincarcerated paraphiliacs. Jour, of
Interpersonal Violence, 2, 2-25.
Beckstead, A.L. submitted. Can we change sexual orientation? What we know, what we need to know,
and why these questions are important. Arch. Of Sexual Behav.

- 68 -

Des Sables, L. (1976).Resultats d’ une enquete aupres d’ un groupe de pederastes. Arcadie, 276, 650657.
Drescher. J. & Zucker, KJ. (2006). Ex-gay research: Analyzing the Spitzer study and its relation to
science, religion, politics and culture. Binghamton, N.Y.: Haworth.
Finkelhor, D. (1984). Child sexual abuse: New theory and research. New York: Free Press.
Freund, K. & Kuban, M. (1993). Toward a testable developmental model of pedophilia: The
development of erotic age preference. Child Abuse and Neglect, 17, 315-324.
Jenkins, P. (1998). Moral Panic: Changing concepts of the child molester in modern America. New
Haven, CT: Yale Univ. Press.
Li, C.K. (1991). “The main thing is being wanted”: Some case studies on adult sexual experiences
with children. Jo wr. of Homosexuality, 20, 129-143.
Marshall, W.L., Barbaree, H.E. & Eccles, A. (1991). Early onset and deviant sexuality in child
molesters. Jour, of Interpersonal Violence, 6, 323-336.
Neutze, J., Seto, M.C., Schaefer, G.A., Mundt, I.A. & Beier, KM. (2011). Predictors of child
pornography offenses and child sexual abuse in a community sample of pedophiles and
hebephiles.
O'Carroll, T. (1980). Paedophilia: The radical case. London: Peter Owen.
Pieterse, M. (1982). Pedofielen overpedofilie [Pedophiles concerning pedophilia] Zeist: Nisso.
Riegel, D.L. (2004). Effects on boy-attracted pedosexual males of viewing boy erotica [Letter to the
editor]. Arch. Of Sexual Behav. 33- 321-323.
Rouweler-Wuts, L. (1976). [Pedophiles in contact or conflict with society}. Deventer: Van Loghum
Slaterus.
Seto, M.C. et al. 2006). Child Pornography offenses are a valid diagnostic indicator of pedophilia.
Jour, ofAbnormal Psychology, 115,610-615.
Seto, M.C., Lalumiere, M.L. & Blanchard, R. (2000). The discriminative validity of a phallometric
test pedophilic interest among adolescent sex offenders against children. Psychological
Assessment, 12,319-327.
Seto, M.C., Murphy, W.D., Page, J. & Ennis, L. (2003). Detecting anomalous sexual interests among
juvenile sex offenders. In R.A. Prentky, E.S. Janus, M.C. Seto (Eds.), Annals of the New York
Academy of Sciences, vol. 989: Understanding and managing sexually coercive behavior (pp.
118-130). New York: New York Academy of Sciences.
Underhill, J., Wakeling, H.C., Mann, R.E. & Webster, S.D. (2008). Male sexual offenders’ emotional
openness with men and women. Criminal Justice and Behavior, 35, 1156—1173.
Wilson, R.J. (1999). Emotional congruence in sexual offenders against children. Sexual Abuse: A
Jour, of Research and Treatment, 11,33-47.
Wilson, G.D. & Cox, D.N. (1983). The child lovers: A study ofpaedophiles in society. London: Peter
Owen.”

“A. Spitzer & J.C. Wakefield, “Why Pedophilia Is a Disorder of Sexual Attraction - at Least
Sometimes,” 31(6) Archives of Sexual Behavior 499-500 (2002), have ...defended the conceptual
validity of the diagnosis of pedophilia. They argued that pedophilia ...is a ‘harmful dysfunction’....
“Unquestionably, adult-child sexual behavior can cause serious psychological harm to the child.
However, contrary to the assertions of Spitzer and Wakefield, adult-child sexual behavior does not
always result in harm to the child (J. N. Briere & D.M. Elliott, “Immediate and Long-Term Impacts
of Child Sexual Abuse, 4 The Future of Children 54-69 (1994); KA. Kendall-Tackett, L.M. Williams,
& D. Finkelhor, “Impact of Sexual Abuse on Children: A Review and Synthesis of Recent Empirical
Studies,” 13 Psychological Bulletin 164-180 (1993). In a comprehensive meta-analysis, B. Rind, P.
Tromovitch, & R. Bauserman, “A Meta-Analytic Examination of Assumed Properties of Child Sexual
Abuse Using College Samples,” 124 Psychological Bulletin 22-53 (1998) documented that many
children who had child-adult sexual experiences did not suffer adverse psychological consequences.
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Berlin (2002, p. 480) cited this study to observe that, while adult-child sexual behavior may be
considered morally and/or legally wrong, it is not necessarily psychologically harmful,....
‘in the Rind, Tromovitch cind Bauserman (1998) study referred to by Berlin, the researchers
statistically examined the correlations between child-adult sexual experience, family environment,
and psychological adjustment in a large group of studies based on college samples. They found that
although child experiences with adults were associated with adjustment problems for the child, this
effect was heavily confounded with poor family environment. In fact, the factor of family
environment predicted adjustment variance better than child-adult sexual experience by a factor of 10.
When they examined studies that controlled for family environment, statistically significant
correlations between child-adult sexual experience and childhood adjustment problems usually
disappeared. These results call into question the common assumption that child-adult sexual
experience inevitably causes psychological problems for the child.
“T.P. Sbraga & W. O’Donohue, “Post Hoc Reasoning in Possible Cases of Child Sexual Abuse:
Symptoms of Inconclusive Origins,” 10 Clinical Psychology: Science and Practice 320-334 (2003)
presented a strong argument to question the expertise of many expert witnesses in child sexual abuse
court testimony. They argued that by employing post hoc (backward) reasoning from current
symptomatology to past child sexual experience with adults, expert opinion is scientifically invalid
and should not be offered or allowed. Observing that these experts usually base their post hoc
reasoning on one of several models of assumed consequences of child sexual experiences with adults,
these researchers demonstrated the lack of scientific validity of these models. B. Rind, “An
Elaboration on Causation and Positive Cases in Child Sexual Abuse,” 10(3) Clinical Psychology:
Science & Practice 352-357 (2003) elaborated on the reasoning of Sbraga and O'Donohue, offering
case studies in which adults, who had child sexual experiences with adults, reported them as positive
contributions to their psychosexual development. Rind (2003) concluded his treatise by cautioning:
’This is not to argue that CSA [child sexual abuse] does not cause psychological harm in
particular cases. Rather the point is that the assertion that CSA invariably or even typically causes
psychological harm is highly suspect on empirical, statistical, and methodological grounds. Thus, it
is inadvisable for researchers and clinicians automatically to assume that CSA explains current
psychological problems, especially when there is evidence for confounding factors.... Societal
ignorance or forgetfulness of the logical fallacy post hoc ergo propter hoc (after this therefore because
of this) is pervasive on this issue, perhaps in part because people do not want to appear to be
unsympathetic to victims. But the role of scientific psychology should be to get beyond such
motivations and examine nature as it is, applying rigorously rational and empirical approaches, (p.
252,356).’
“In summary, the debate about the conceptual validity of the diagnosis of pedophilia centers
around how adult-child sexual activity can be deemed pathological when it is, and has been, so
prevalent cross-culturally and historically, and when the core feature of it - arousal to images of
naked children - is so commonly found in the general public. Again, while there is unanimity of
opinion in the serious clinical world about the legitimacy of laws prohibiting adult-child sexual
behavior, the diagnostic codification of such behavior as a mental disorder remains the focal point of
considerable debate within the mental health professions. In contrast, as explained previously, there
is virtually no serious debate within psychiatry and clinical psychology that psychotic disorders - the
traditional basis for civil commitment ~ are appropriately conceptualized as mental disorder.” (Allen
Frances,, supra, pp. 39-40)
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Even as to others who have been found to meet the criteria for a DSM diagnosis of pedophilia,
Melissa Hamilton. “Adjudicating Sex Crimes as Mental Disease,”: 33 Pace L. Rev. 536 (Spring, 2013), at

579, states: “While child molestation is an immoral act, there is no medical evidence of it deriving from a

mental deficiency; rather, it is a social construction that pedophilia is linked to a sick mind.” See also:
Stephen T. and Ronald M. Holmes, Sex Crimes: Patterns and Behaviors (3d ed. 2009), at 110, offering a
variety of postulated: social learning, psychological, and sociobiological explanations for pedophilia;
Fred S. Berlin. “Commentary of Pedophilia Diagnostic Criteria in DSM-5,” 39 J. Am. Acad. Psychiatry &

Law 242, 243 (2011), conceding that it is disingenuous to suggest that the pedophilia diagnosis in the
DSM is not based in part on value judgment.) The fact is that “...psychiatry does not have a precise

definition of pedoph\Via....” Jennifer Jason. “Beyond No Man’s Land: Psychiatry’s Imprecision Revealed
by Its Critique of SVP Statutes as Applied to Pedophilia,” 83 S. Cal. L. Rev. 1319, 1331 (2010).

More troubling than this apocryphal nature of pedophilia itself as a “disorder” is the fact that in the
DSM-IV-TR, a diagnosis of pedophilia could be reached on nothing more than the subject’s behavior, i.e.,

past sex offenses involving children. Jennifer Jason, id., at 1337. At 1338, Jason explains:
“...Under the DSM-IV-TR, a diagnosis of pedophilia necessitates that an individual ...meet two
requirements. The first criterion is ‘recurrent, intense, sexually arousing fantasies, sexual urges, or
behaviors involving sexual activity with a prepubescent child....’ ...The second criterion requires
that ‘the person has acted on these sexual urges’ and is markedly distressed by them. Pedophilia
includes any combination of the two.... When the ‘or behaviors’ component of the first criterion is
combined with the ‘acted’ component of the second criterion, an individual can be diagnosed with
pedophilia based simply on a sexual act with a child, absent a particular mental state.”
See also: M. Hamilton, supra, at 565. Hamilton concludes: “This makes the pedophilic disorder

intrinsically indistinguishable from the crime.” (Id.. 578).
Because of this, such circular reliance solely on past alleged sex crimes of Respondents involving
children in effect means that the ‘disorder element’ disappears, merging as one with the ‘criminal record

element.’

As commented supra, this reduces commitment to simply such a citation of past criminal

record and a prediction of likely future re-offense - a classic example of pure preventive detention, in
violation of substantive due process.

However, Jason hastens to note that the DSM editors were then (2010) planning to require a pattern

of fantasies for a diagnosis of pedophilia. “...Thus, the next edition [DSM-V\ will remove the phrase ‘or
behaviors’ to clarify that a pedophilia diagnosis used as the basis for a civil commitment cannot rely

solely on a history of repeated sexual acts with children. ...According to psychiatry, present, ‘recurrent,
intense, sexually arousing fantasies (i.e., mental imagery [involving children] that the individual considers

to be erotic) and urges (i.e., to act on the fantasies) are the sine qua non in [pedophilic] diagnosis.’ ...[A]n
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individual who has a mental disorder (pedophilia) will not necessarily ever engage in a sexual act with a
child.” J. Jason, at 1338-39, quoting Michael B. First & Robert L. Halon, “Use of DSM Paraphilia

Diagnoses in Sexually Violent Predator Commitment Cases,” 36 7 Am. Acad. Psychiatry & Law 443454, 445 (2008).

Anthony D. Perillo, Ashley H. Spada, Cynthia Calkins & Elizabeth L. Jeglic, “Examining the Scope

of Questionable Diagnostic Reliability in Sexually Violent Predator (SVP) Evaluations,” 37 International
Journal of Law and Psychiatry 190-197 (No. 2, March 2014) DOI: http://dx.doi.org/10.1016Zi.
ijlp.2013.1 1.005, astutely observes,

(p. 192):
“The subjectivity required for a clinician to evaluate whether the deviant fantasies and
behaviors are ‘recurrent’ and ‘intense,’ as well as whether the disorder results in ‘distress’ or
‘impairment’ for the offender, presents yet another challenge that can impact the reliability of the
paraphilia diagnoses (First & Halon, 2008); Levenson, 2004a). The ambiguity of the descriptors
‘recurrent’ and ‘intense’ requires clinicians to make subjective inferences about deviant sexual
fantasies and behaviors that may not be on record and that may not be disclosed by the sex offender
being evaluated (Levenson, 2004a). Further, in addition to this overall subjectivity, ‘distress’ and
‘impairment’ due to arrest and criminal justice involvement must be differentiated from that of the
paraphilia itself as only distress and impairment that stem directly from the disorder qualify as
meeting the diagnostic criteria for a paraphilia (Levenson, 2004a).”
In this light, the following observation by Perillo et al. (p. 191) assumes crucial importance:

“...[HJigh levels of variance have been observed among clinician scores on sex offender risk
instruments (Murrie et al, 2009), bringing into question the interrater reliability on more standardized
practices of sex offender risk assessment.”

At 1339-40, Jason adds:
“...[PJsychiatry has not provided an empirically validated way to measure fantasies besides
inferring them on the basis of a pattern of sexual behavior with children.
“The vagueness in the proposed psychiatric definition of pedophilia ...has been exposed
by the law’s use of these definitions for substantiation of civil commitment. ...[TJhe relevant
consideration is the vagueness of the ‘intense’ and ‘recurrent’ fantasies criteria. In terms of the
‘intense’ aspect, what does it mean to have an intense fantasy - ‘is it more vivid, more arousing, or
more real?” Where do persistent but moderate- or low-intensity fantasies fit into this definition? In
terms of the ‘recurrent’ aspect, how many fantasies must occur in order to qualify as ‘recurrent’?
Recurrent clearly implies more than one fantasy, but how many fantasies are necessary within the sixmonth timeframe? Two fantasies over the course of a lifetime? Twice a week? Twice a day? Twice
an hour? Also, the six-month period appears arbitrary. A rationale is needed to conclude that
individuals experiencing six months of fantasies are pedophiles while those who experience only five
months’ worth are not. In terms of longevity, the DSM does not specify whether an individual who
has qualified for pedophilia under its definition at a given point in time necessarily still has the
disorder years or even decades later.” (Id., 1340, citing Allen Frances & Shoba Sreenivasan,
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Commentary, “Sexually Violent Predator Statutes: The Clinical/Legal Interface,” 25 Psychiatric
Times 49, 49 (2008).
“This lack of specificity is relevant because the SVP evaluations are conducted after years in
prison. ...[I]t should be noted that far more specific qualifications and guidelines are given for other
DSM disorders.” (Jason, p. 1341)
In sum from these observations by Jason, sex crimes involving children, of themselves, can no longer

now be used to make a diagnosis of pedophilia. The DSM-V requires that there be present, “recurrent,
intense, sexually arousing fantasies involving children” and present “urges to act on the fantasies” on the
part of the patient. Without these, no current diagnosis of pedophilia can be made at all as to any

Respondent herein.

Yet, to dodge this requirement of the DSM-V, hired “examiners” in SOCC cases regularly assert
either: (1) that it is nonetheless their “impression” that the person under SOCC consideration is a
pedophile; or (2) alternatively that, even though lacking the DSM-V required element of such current

strong urges to act on fantasies of sex with children or of lack of any significant control over one’s actions
in response to such urges, the specific SOCC defendant (who therefore does not have the “disorder” of

pedophilia) nonetheless has a pedophilic “dysfunction.” This last dodge ignores that the DSM-V clarifies

that “dysfunction” is not truly a diagnosis, since it really is just an admission that the acts at hand do not
fulfill the diagnostic elements required for a given “disorder.”

Finally, when examiners can’t find

sufficient evidence to support even such a “dysfunction,” they often resort to assertions such as “deviant

sexual interest in children,” as a way of implying pedophilia without having to prove it.

(b) Even Were Pedophilia a Scientifically Identifiable Mental Malady of Any
Kind, It Is No Predictor of Sex Crime Recidivism and Has No Relationship to
Volitional Impairment, and Hence It Cannot Support Civil Commitment of
Any Individual.

As a second point distinct from the foregoing, “[njor is a DSM diagnosis of pedophilia correlated

with sexual recidivism.” Melissa Hamilton, “Adjudicating Sex Crimes as Mental Disease,” 33 Pace L.
Rev. 536 (2013), at 579-80. Margo Kaplan, “Taking Pedophilia Seriously,” 72 Wash. & Lee L. Rev. 75
(Winter 2015), at 86-87, declares: “Pedophilia need not entail any behavior; one may be a celibate
pedophile, similar to how one may have sexual desires for adults while remaining celibate.” Thus, in

Belleauv. Wall et al., 2015 U.S. Dist. LEXIS 125909 (E.D. Wis.2015), the court declared,
“,..[P]edophilia does not cause a person to sexually assault a child. If it did, Belleau and those like
him would be able to avoid their convictions by pleading not guilty by reason of mental disease or
defect.” Cf.: “...[D]ata analyses that eliminate intermediate data points will generate inflated estimates
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of correlation coefficients, base rates, and the discriminative capacity of predictor variables. This
principle is also relevant for understanding the flaws in previous research that led Hanson and Bussiere to
conclude that sexual recidivism was correlated with ‘sexual interest in children as measured by
phallometric assessment/” Richard Wollert & Elliott Cramer, “Sampling Extreme Groups Invalidates
Research on the Paraphilias: Implications for DSM-5 and Sex Offender Risk Assessments,” 29 Behav.
Sci. Law 554, at 554 (2011).

“...The fact that 70% to 85% of offenses against children are premeditated speaks against a lack of
perpetrator control.” Ryan C.W. Hall & Richard C.W. Hall, “A Profile of Pedophilia: Definition,
Characteristics of Offenders, Recidivism, Treatment Outcomes, and Forensic Issues,” Mayo Clin. Proc.
2007: 82(4): 457-471 (2007) [emphasis supplied]. “Similarly, MRI studies have found no evidence to
suggest any differences in the parts of the brain that relate to self-control or impulsivity.” (Margo Kaplan,
“Taking Pedophilia Seriously,” 72 Wash, & Lee L. Rev. 75, at 91 (Winter 2015): [citing: James M.
Cantor,
“Understanding
MRI
Research
on
Pedophilia,
http://individual.Utoronto.ca/james_cantor/blog2.html]. [So: volitional impairment can be ascertained; if
brain parts are intact, no impulsivity or volitional control problem.]).

Sam Newman, “Missouri’s SVP Law: Time for a Change?”, 60 St. Louis U. L.J. 711 (Summer 2016),
observes thus:

p. 721: “In Kansas v. Hendricks, ...the Court added that the mental condition must cause the
individual to have difficulty controlling his or her behavior.93
As a result of the Supreme Court’s decision in Hendricks, the clinical condition actually causing a
loss of‘volitional impairment’ is essential to SVP statutes.94”
p. 722: “...[AJccurately determining] when ...a ’mental abnormality’ is actually causing volitional
impairment ...is such a difficult task that the American Bar Association (ABA) considers it nearly
impossible.97 In fact, ...’there is still no accurate scientific basis for measuring one’s capacity for
self-control or for calibrating the impairment of such capacity.’98” (emphasis supplied)
Notes:
93 Richard Rogers & Rebecca L. Jackson, “Sexually Violent Predators, The Risky Enterprise of
Risk Assessment, 33 J. Am. Acad. Psychiatry & L. 523 at 525 (2005)
94 Id. at 525
97 Id.
98 Id,
Deirdre M. Smith, “Dangerous Diagnoses, Risky Assumptions, and the Failed Experiment of

‘Sexually Violent Predator’ Commitment,” 67 Oklahoma Law Rev. 619, 674 (No. 4, Summer 2015),
agrees and expands on this theme thus:

“Of particular significance for SVP commitments is the fact that a diagnosis of pedophilia or other
paraphilia, in addition to not being strongly correlated with acts of sexual violence, does not
necessarily involve a lack of ‘volition’ or forms of compulsion, as required under the HendricksCrane analysis. As First and Halon write, a ‘diagnosis of a paraphilia does not imply that the person
also has difficulty controlling his behavior.’352 The defining feature of the paraphilias is a particular
source of ‘deviant’ sexual arousal (not conduct), and as noted above, many people with such sexual
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interests, urges, or fantasies never act on them.353 As a result, some researchers 6liken [a paraphilia]
to an addiction, others to sexual orientation.’354
“Indeed,” Smith adds, “the DSM-IV-TR’s introductory language makes clear that none of the

diagnoses in the manual imply an assessment of volitional control.” (Id.).

Pedophilia is classified by the DSM-5 as a particular type of paraphilia. Michael B. First &
Robert L. Halon, “Use of DSM Paraphilia Diagnoses in Sexually Violent Predator Commitment Cases,”

36 Jour. Am. Acad. Psychiatry & Law 443-54 (2008), examined in depth the role of a paraphilia diagnosis
and concluded that no such diagnosis comprises a predictor of probable sexual recidivism, explaining that
“fantasies” and “urges” as used in that portion of the DSM, refer to the present, and are not established by

inference from past conduct or statements, and that “urges” means urges “to act on the fantasies,” rather

than some mere sexual interest in children. First & Halon continue:
p. 444: “Of all the disorders included in the DSM-IV-TR, certain of the paraphilias come closest
to the type of sexual psychopathology defined in the SVP laws, even though none has the requisite
predisposition to act on the paraphilic fantasies and urges nor do they involve volitional impairment
in doing so.
“We contend that, during the process of adjudication of SVP commitment trials, profound and
avoidable errors are made by some mental health professionals who invalidly diagnose paraphilia,
assert that there is volitional impairment based solely on the fact that the offender has a paraphilia
diagnosis, and thus wrongly claim that the statutorily defined SVP commitment criteria are
adequately addressed by the clinical diagnoses. In such cases, mental health experts have made a
DSM-IV-TR diagnosis of paraphilia without providing valid evidence to justify the diagnosis.
Instead, they infer from the criminal sexual behavior the existence in the offender of the requisite
‘deviant sexual arousal pattern’ (i.e., recurrent, intense, sexually arousing fantasies and urges) that is
the defining feature of paraphilia.”
p. 445: “...We propose the following three-step process to assist in those diagnostic efforts.
First, establish whether a paraphilia is present; that is, provide reasonable evidence of the existence in
the offender of the recurrent, intense, sexually arousing fantasies (i.e., mental imagery, that the
individual considers to be erotic) and urges (i.e., to act on the fantasies) that are the sine qua non in
paraphilic diagnosis. Second, if a paraphilia is present, establish whether the offender’s sexually
violent crimes occurred as a direct consequence of that paraphilia. Third, rather than assuming that a
diagnosis of paraphilia implies volitional impairment, present positive evidence suggesting whether
the offender is, or is not, volitionally impaired with regard to committing sex crimes. We
acknowledge that this third step in the process - differentiating those offenders who legitimately lose
control from those who simply choose to violate social rules - may be difficult, if not impossible, to
accomplish, [citing: R. Rogers, R. Jackson, “Sexually Violent Predators: The Risky Enterprise of Risk
Assessment,” 33 J. Am. Acad. Psychiatry & Law 523-28 (2005); C.G. Mercado, B.H. Bornstein &
R.F. Schopp, “Decision-Making About Volitional Impairment in Sexually Violent Predators,” 30 Law
& Human Behavior 587-602 (2006); B.D. Grinage, “Volitional Impairment and the Sexually Violent
Predator,” 48 Jour. Forensic Sci. 861-68 (2003)] It is a conclusion to which, we believe, no expert
witness can testify with any degree of certainty and that fact must be plainly stated to triers of fact.”
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p. 447: [Referring to the overall definition requirements (“criteria” for any paraphilia diagnosis:]
“...The Criterion A wording, however, was not restored to that used in the DSM-III-R. It had never
been anticipated that any clinician would interpret the addition of ‘or behaviors’ in Criterion A as
indicating that the deviant behavior, in the absence of evidence of the presence of fantasies and urges
causing the behavior, would justify a diagnosis of a paraphilia.
“The fact that some experts would use a literal interpretation of Criterion A to justify making the
paraphilia diagnosis based entirely on criminal sexual behavior goes against both the spirit of the
DSM-IV and the requirements of the SVP commitment statutes in which the prior criminal sexual
behavior alone is insufficient for finding that the offender is a sexually violent predator. The
introduction to DSM-IV-TR states clearly that ‘the specific diagnostic criteria included in DSM-IV
are meant to serve as guidelines to be informed by clinical judgment and are not meant to be used in a
cookbook fashion’ (Ref. 5, p. xxxii). The core construct of a paraphilia, which involves a deviant
focus for sexual arousal, is the historical sine qua non of the diagnosis, and is so well established as to
be irrefutable. The fact that a valid diagnosis of paraphilia cannot be made on the sole basis of
criminal sexual behavior is clearly stated in the ‘Diagnostic Features’ section for the paraphilias: ‘For
Pedophilia, Voyeurism, Exhibitionism, and Frotteurism, the diagnosis is made if the [the fact that the]
person has acted on theses urges or the urges or sexual fantasies cause marked distress or
interpersonal difficulty’ (emphasis added by authors; Ref. 5, p. 566). Were the criminal sexual
behavior itself sufficient for making the diagnosis of paraphilia there would be no need for input from
mental health professionals in making the diagnosis.”
p. 450: Step 3:
Providing Evidence of Volitional Impairment
“Do not assume that diagnosis of a paraphilia implies volitional impairment.... It is important to
understand that having a diagnosis of paraphilia does not imply that the person also has difficulty
controlling his behavior.
“...While it is true that some individuals with paraphilia have difficulty controlling behavior
associated with it, many do not....
“...[T’Jhere are no established, validated scientific methods for measuring impairment in an
individual’s ability to control his behavior [citing C.G. Mercado, B.H. Bornstein & R.F. Schopp,
supra] ....
pp. 450-51: “...In lieu of a direct assessment of volitional capacity, many SVP evaluations have
instead focused on the presence of risk factors that predict future sexual violence, on the assumption
that those who are scored as being at high risk of sexually reoffending do so because of difficulty
controlling their behavior. The validity of this approach has been justifiably criticized [citing: /?.
Rogers, R. Jackson, supra]
[HJaving a high risk of reoffending according to one of these
instruments does not also imply that there is a mental abnormality causing this high risk or that, even
if caused by a mental abnormality, there also exists in the offender the requisite volitional impairment
in reference to committing the offenses.
“...[E]xpert witnesses testifying in SVP commitment trials must clearly inform triers that there is
no professional-consensus in the field of mental health concerning what constitutes volitional
impairment nor even what constitutes adequate psychiatric or psychological evidence of it
...[T]he expert should also inform triers of fact that even information yielded by scientifically
generated actuarial risk-assessment instruments cannot resolve the question of volitional impairment.”

Even where a diagnosis of pedophilia is possible, the indispensable volitional impairment {Kansas v.
Crane, supra: “serious difficulty” in controlling “impulses/”behavior”) cannot be assumed from that
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diagnosis. First & Halon at 450. Neither mere predisposition nor predicted likelihood of a future sex
crime with a child can support an inference of volitional impairment. J. Jason, “Beyond No-Man’s
Land:...” (etc.), 83 5. Cal. L. Rev. 1314, 1350-51 (2010).
Michael Maizel, “Confining Control: Narrowing the 'Control’ Standard under New York’s Mental
Hygiene Law Article 10,” 37 Cardozo L. Rev. 713 (2015-16), addresses the distinction between lack of
control over sexual behavior, and simple choice to commit sex crimes thus:

p. 735: “Additionally, this holding [citing Donald DD., 21 N.E.3d at 248.] carries a further,
implied restraint on the ‘control’ element by creating a distinction between an individual that has
difficulty controlling his behavior, and one that simply does not control his behavior. The court
explained that the facts underlying particular offenses, and the fact that those offenses occurred in the
face of increased risk of arrest, were by themselves insufficient to show that the acts were the result of
impaired control, as opposed to a conscious decision.” (emphases supplied)
p. 739 a. The DSM Does Not Implicate the Control Issue
“... If an individual is diagnosed with pedophilia, for instance, it means only that he has met a
series of behavioral criteria, including experiencing certain sexual urges and fantasies. While such
diagnosis may be causally connected to past offenses if the offenses themselves correspond with the
behavior justifying the diagnosis, to say that an individual’s sexual urges and fantasies caused his
offending behavior is not to say that the individual has difficulty controlling that behavior. In other
words, a DSM diagnosis might implicate predisposition by explaining what causes an individual’s
behavior, but it does not provide information regarding whether an individual is able to control that
behavior. To use a DSM diagnosis to implicate control is to therefore confuse the predisposition and
control elements.” (emphases supplied)
p. 740: “...Beyond the fact that there is no relationship between the disorders listed in the DSM
and volitional control, there is simply no agreed-upon means of psychologically assessing volitional
control, no less distinguishing between an inability and an unwillingness to control behavior. It is
therefore not clear that an expert is in a privileged position to provide a reliable opinion on whether,
and to what extent, an individual is exercising volitional control, regardless of the basis for such
opinion.”
Distinctly, a study using a regression analysis method indicates that a DSM diagnosis of pedophilia is

not even a significant predictor of sexual recidivism.” Hamilton, at 580, citing Heather M. Moulden, el
al., “Recidivism in Pedophiles: An Investigation Using Different Diagnostic Methods,” 20 J. Forensic

Psychiatry & Psychol. 680, 693 (2009) (finding no difference in violent, sexual, or general recidivism
rates for extra-familial child molesters diagnosed with pedophilia or not, and in fact, finding a DSM
pedophilia diagnosis was negatively correlated with recidivism).

The following excerpts from the

Moulden et al. article are especially worthy of close consideration:

pp. 680:
“The relationship between pedophilia and recidivism was examined in a sample of 206
extra-familial child molesters assessed ...between 1982 and 1992.... No differences were found
between pedophiles and nonpedophiles with respect to recidivism rates.”
p. 692:
“DSM [pedophilia] diagnosis actually decreased the likelihood of recidivism,....”
p. 695:
“No differences existed between individuals diagnosed as pedophiles and nonpedophiles
with respect to recidivism rates.”
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p. 696: “.. JNlo differences were observed between pedophiles and nonpedophiles with respect to
time to first sexual, violent, and any criminal re-offense regardless of how pedophilia was defined.
These results suggest that meaningful differences may not exist between pedophilic and
nonpedophilic offenders in terms of their risk to reoffend, and actual re-offense rates. Thus finding
has implications for practice, given that pedophiles are often considered to be at greater risk for
sexual recidivism compared to nonpedophilic offenders.”
p. 698: “...[TJhose individuals determined to be pedophiles, regardless of definitions, do not
recidivate more often or more quickly than nonpedophiles.” (emphases supplied)
Accord: Marcus A. Galeste, Henry F. Fradella & Brenda Vogel, “Sex Offender Myths in Print

Media: Separating Fact from Fiction in U.S. Newspapers,” 13 Western Criminology Review 4-24 (2012)

(http://wcr.sonoma.edu/v 13n2ZGaleste.pdf), at p. 6 (“Offenders who commit sexual acts against adults

recidivate at higher rates than child molesters do [Margaret A. Alexander, “Sexual Offender Treatment
Efficacy Revisited,” 11 Sexual Abuse: A Jour. Of Research and Treatment 101-116 (1999); Terrence D.
Miethe et al., “Specialization and Persistence in the Arrest Histories of Sex Offenders: A Comparative

Analysis of Alternative Measures and Offense Types,” 43 Jour. Of Research in Crime and Delinquency

204-229 (No. 3, 2006); Vernon L. Quinsey, Arunima Khanna & P. Bruce Malcom, “A Retrospective
Evaluation of the Regional Centre Sex Offender Treatment Program,” 13 Jour. Of Interpersonal Violence
621-644 (No. 5, 1998)....]”); Michael B. First & Allen Frances, “Issues for DSM-V: Unintended

Consequences of Small Changes: The Case of Paraphilias,” 115 Am. J. Psychiatry 1240, 1240 (2008).
See also: Robin J. Wilson, et al., “Pedophilia: An Evaluation of Diagnostic and Risk Prediction Methods,”

23 Sexual Abuse 260, 268, 270 (2011) (“Experts likewise note that multiple studies show such low
statistics for the reliability and validity of DSM diagnoses of pedophilia that it should be seriously
questioned and construed to be of limited utility for practitioners, and even more inappropriate for legal

proceedings.” (citing Moulden, supra, at 698; Drew A. Kingston, et al., “Comparing Indicators of Sexual
Sadism as Predictors of Recidivism among Adult Male Sexual Offenders,” 78 J. Consulting & Clinical

Psychol. 574, 575 (2010); W.L. Marshall, “Diagnostic Issues, Multiple Paraphilias, and Comorbid
Disorders in Sexual Offenders: Their Incidence and Treatment,” 12 Aggression & Violent Behavior 16, at

16 (2007)).
Hamilton, id., at 580, concludes:

“These results undermine the prevailing risk-based model presumption that a diagnosis of
pedophilia is an appropriate proxy for risk assessment supporting legal decisions. Experts likewise
note that multiple studies show such low statistics for the reliability and validity of DSM diagnoses of
pedophilia that it should be seriously questioned and construed to hold limited utility for practitioners,
and even more inappropriate for legal proceedings.”
Kaplan, supra, at explains at p. 91:
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“It is commonly assumed that individuals living with pedophilia simply ‘can’t help themselves’
and are unable to control their impulses to molest children, [citing: Ryan C.W. Hall & Richard C.W.
Hall. “A Profile of Pedophilia: Definition, Characteristics of Offenders, Recidivism, Treatment
Outcomes, and Forensic Issues, 82 Mayo Clinic Proc. 457 (2007), at 462 (noting that, although
people with pedophilia often report difficulty controlling their behavior, it is rare for them to
spontaneously molest a child.); “Six Misconceptions about Pedophiles,” Discovery News (Nov. 18,
2011, 3:00 AM), http://news.dicovery.com/humna/psychology/moscponceptioopns-pedophilia111118.htm (dispelling the misconception that people with pedophilia cannot help attempting to
molest a child whenever the opportunity arises)]
Yet individuals with pedophilia rarely
spontaneously molest children, and the vast majority of sexual abuse of children is premeditated,
[citing Flail & Hall, supra, at 462 (arguing that, because 70% to 80% of sex offenses against children
are premeditated, the notion that people with pedophilia lack self-control is untenable)] A recent
study found no connection between pedophilia and impulse-aggressive traits and in fact found more
evidence of inhibition, passive-aggression, and harm avoidance, [citing: Lisa J. Cohen et al..
“Impulsive Personality Traits in Male Pedophiles Versus Healthy Controls: Is Pedophilia an
Impulsive-Aggressive Disorder?,” 43 Comprehensive Psychiatry 127, 132-33 (2002)]. ...Similarly,
MRI studies have found no evidence to suggest any differences in the parts of the brain that relate to
self-control or impulsivity.” [citing: James M. Cantor. “Understanding MRI Research on Pedophilia,”
http://individual.Utoronto.ca/james_cantor/blog2.html 1.”

James M. Cantor. “MRI Research on Pedophilia: What ATSA Members Should Know,” A FRA
Forum (Fall 2008) (available at: http://individual.utQronto.ca/james_cantor/blog2.html ). explains:

“...We did not find any group differences in the parts of the brain that are known to relate to self
control or impulsivity. That is, we found no evidence to suggest that pedophilic men have a
neurological reason to be less capable of controlling their behaviors than are men who commit
nonsexual crimes. Although it is never possible to completely rule out the possibility that pedophiles
suffer from an impulsivity problem, our project used very large samples (relative to most MRI
research) and powerful statistical techniques. So, if pedophilic men do suffer from a neurological
problem in self-control, it is likely to be either small or a type of problem that is invisible to
conventional MRI.” (emphases supplied)

Implicit from this research, volitional impairment can be ascertained by such MRI studies; if brain
parts are intact, there is no impulsivity or volitional control problem. This disproves any general link
between pedosexuality and any impulsivity or lack of volitional control.
Therefore, the editors of the DSM-V have warned against assuming volitional impairment merely

because of a pedophilia diagnosis. First & Halon, supra, at 450.

Hence, a claimed diagnosis of pedophilia will have no causative or indicative relation to any claimed
future probability of re-offense. For this reason, there is no ‘inherent’ ‘inadequate control’ of sexual
behavior that can be inferred, and any such inference or presumption therefore violates Respondents’

right to due process.
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There are basically just two types of sex offenders typically confined in SOCC facilities: rapists

(typically of adult women), and “pedophiles” (really, pedosexuals). “Deviance” is a term used by the
“DSM-5” (current edition of the American Psychiatric Association’s Diagnostic and Statistical Manual)

to describe any sexual responses other than attractions to standard sexual activities with adult women or

men.

These atypical sexual attractions or interests are called “paraphilias” in the DSM-5.

By the

numbers, by far the largest category of individuals in the overall paraphilia category are “pedophiles”

(pedosexuals, claimed to suffer from a sexual “disorder” termed “pedophilia).” Almost all committed to
SOCC facilities whose rationales for commitment involved a claim of “paraphilia” are in fact
pedosexuals. Only a handful of other paraphilias (such as window peepers or ‘flashers’) are represented
in the population of such confinees.
In contrast, attempts over the years by various psychologists to declare a different sexual disorder
comprised of an urge specifically to rape someone, claiming that the motivation is sexual pleasure derived

from the imposition of terror and physical pain upon the victim, have been repeatedly rebuffed by the

editors of the DSM, as it has evolved through its various editions. Their latest rejection of such a ‘rape

syndrome’ as a sexual disorder was particularly emphatic and final. Thus, rapists are not now regarded as

suffering from a “paraphilia” (a/k/a “deviance), but instead are simply deemed individuals who, either
lacking in social skills with which to persuade women to engage in sex with them, or who simply just

don’t care to undertake such social persuasion, simply take sex by force.

In other words, they are

regarded simply as sex criminals, rather than being “sexually disordered.” In late October 2014, New
York’s highest court ruled, in In re Donald DD (N.Y. Court of Appeals, reported in Rochester Democrat

& Chronicle, quoted in CURE-SORT News, Vol. 24, No. 1, pp. 4-5 [Winter 2015]) that a multiple rapist
could not remain committed on a sole diagnosis of Anti-Social Personality Disorder (ASPD), since that

diagnosis conveys no problem in controlling one’s behavior, and simply indicates a propensity to commit
crimes.
Roughly two-thirds of all SOCC confinees in Minnesota, illustratively, were committed on the basis

of sex crimes involving children. Most of these crimes are only prompted by such pedosexual attractions,
and do not involve rape. While some child rapes occur from time to time, they are usually perpetrated by

‘sexual opportunists,’ who are not really pedosexuals, but rather those who simply see a child as a rape
‘target of opportunity.’ While this is reprehensible, it is not pedosexuality.
As to pedosexuality and indeed all other non-standard sexual attractions/interests, that is simply what
they are. As a general matter, sexual attractions are discovered by individuals at or shortly after puberty,

or at the latest in young adulthood. Whenever first experienced, they are in fact a permanent part of the
psychological makeup of the individual. No more than recent, failed attempts to beat homosexuality out
of gay men, there is simply no way to ever ‘erase’ a pedophilic sexual orientation or to replace it with
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another orientation not previously existing in that individual. Therefore, the common pseudoscientific

claim that pedosexuals represent an inherent, unacceptable threat of recidivism is false on at least three
different levels.
First, research has studied the comparative rates of recidivism as between pedosexuals, on one hand,

and rapists on the other. The results of these studies have invariably ascertained that those comparative
rates are nearly identical, that is, within one or two percentage points at any specific age range. Richard
Wollerfs research (“Low Base-Rates Limit Expert Certainty When Current Actuarial Are Used....,” 12

Psychology, Public Policy and Law 56, at 61 et seq.), tracking recidivism by age brackets, and comparing

rates for rapists, on one hand and pedosexuals on the other, firmly establishes this, using R. Karl
Hanson’s own samples for the Static-99.

Hence, the fact is that “deviance” does not pose any risk level

of recidivism beyond that reflected by a past sex crime of any kind. In short, “deviance” as a factor
predictive of more likely recidivism is just a false myth. This is strongly buttressed by the observations
on the point of pedophilic sexual attractions set forth at pages 86-87 of the Report of Class Member Cyrus

Gladden II in Reply to ‘706 Experts ’ Report, in turn quoting Thomas K. Zander, “Civil Commitment
without Psychosis: The Law’s Reliance on the Weakest Links in Psychodiagnosis,” 1 Jour. Of Sexual
Offender Civil Commitment: Science and the Law 17, at 37-38 [2005]), and citing: Claude Crepault &

Marcel Couture, “Men’s Erotic Fantasies,” 9 Archives of Sexual Behavior 565 (1980); and Terrell L.
Templeman & Ray D. Stinnett, “Patterns of Sexual Arousal and History in a ‘Normal’ Sample of Young
Men,” 20 Archives of Sexual Behavior 137 (1991), at the outset of this subsection, supra.

If claims about “deviance” as a cause or predictor of sex crimes were scientifically correct, all of

these members of the public would be sex-crime committing machines. Obviously, there is no such

widespread epidemic of actual sex crimes with children.

Clearly then, a pedophilic attraction

(“deviance”) simply does not present even merely a propensity for such actual crimes, much less an

irresistible urge to commit them.

In fact, even collection of, and masturbatory use of child porn materials do not prompt sex acts with

children. (“The statistics establish no causal link between child porn materials and actual behavior.”

United States v. C.R., 792 F. Supp. 2d 343, 376 [E.D. N.Y. 2011, quoting Jenkins, Beyond Tolerance at
173 (2001)]). Obviously, pedosexuals (“deviants”) are the collectors of such materials. Again, the lack
of sex crimes with children on the part of such collectors belies the notion that their “deviance” creates an

unacceptable risk, or indeed, any risk at all, of sex crimes.
Second, recidivism statistics have drastically changed since the start of the 1990s. Probably mostly

due to the far more severe sentences for sex crimes since then, coupled with unbelievably intense criminal
investigation into even baseless suspicions of sex crime, the rate of sex crimes has dwindled to near non

existence currently. Even among those with sex-crimes records, the general rate of average recidivism
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(for one-time prison releases) has dropped from roughly 17% back then for sex crimes to a mere 3%, as

measured anytime since 2005.
On this point, the aforesaid Report in Reply, supra, at pp. 19-20, details this point thus:

“...A 2002 study by the U.S. Dept, of Justice found that of sex offenders released in 1994 from
prisons in 15 states, only 5.3% were rearrested for another sex crime within three years. Of the
convicted child molesters in this group, only 3.3% were rearrested for another sex crime against a
child.
“A 2007 Minnesota Dept, of Corrections study derived a mere 3.2% sex-crime recidivism base
rate over an average 8.4-year post-prison-release period for all sex offenders. This is a virtual tie with
murderers for lowest recidivism. That report attributed that low recidivism rate, in substantial part, to
“the longer and more intense post-release supervision of sex offenders.” (Id., p. 3). It is equally
important that this study’s protocol excluded the impact of commitment from the low recidivism
percentages reported. That is, those low rates would still exist in the absence of commitment.
Similar low rates of sex-crime recidivism have been found in other states in the last ten years as well.
“A 2007 study by the Missouri Dept. Of Corrections found a 3% re-offense rate among sex
offenders released in 2002. An Alaska Judicial Council report in 2007 matched this 3% figure. A
2008 study by California’s Sex Offender Management Board of 4,204 sex offenders found 3.38%
sex-crime recidivism after ten years of prisoner release. An Indiana corrections report on sex
offenders released in 2005 found only 1.05% recidivism over three years. Simply put, high sex-crime
recidivism is only a myth - anywhere.”
To some any remote possibility of recidivism appears an “unacceptable risk,” but such views are
unquestionably anti-scientific.

Margo Kaplan, supra, discusses the role that pedophilia/pedosexuality plays in sex offender
commitment thus:
p. 149: “'A diagnosis of pedophilic disorder raises the odds of civil commitment by
approximately 4,500%;....' [citing: Jill S. Levenson & John W. Morin, “Factors Predicting Selection
of Sexually Violent Predators for Civil Commitment,” 50 International J. of Offender Therapy &
Comp. Criminology 609, 622, tbl. 3 (2006)].
p. 151: “At present, the concept of volitional impairment is highly questionable in both law and
psychiatry. [See Robert A. Prentky et al., “Sexually Violent Predators in the Courtroom,” 12 Psychol.
Pub. PoTy & L. 357 (2006), at 363 (“[I]t is problematic, and perhaps impossible, to distinguish
between impulses that are irresistible and impulses that simply are not resisted.”); Thomas K. Zander,
“Civil Commitment Without Psychosis: The Law’s Reliance on the Weakest Link in
Psychodiagnosis,” 1 J. Sexual Offender Civ. Commitment: Sci. & L. 17 (2005), at 65-66 (examining
the issues in determining volitional impairment in paraphilia cases).] Psychiatric literature is rife with
ambiguity and uncertainty about the concept of volitional impairment and self-control in general, and
with concerns about its use in SVP proceedings. [See Zander, supra, at 65-66 (“[N]one of the
paraphilias require any type of volitional impairment or inability to control impulses to make a
diagnosis.”); Prentky, et al., supra, at 363-64 (“The volitional dysfunction standard as applied in
insanity defenses is rarely appropriate in the SVP context.”).]
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“For these reasons, the APA cautioned against assuming impaired impulse control from a
psychiatric diagnosis for the sake of legal proceedings.” [See DSM-V, supra, at 25 (cautioning the use
of DSM-V diagnostic criteria when making legal decisions); Stephen J. Morse, “Preventive
Confinement of Dangerous Offenders,” 32 J. L. Med. & Ethics 56 (2004), at 64-65 (discussing the
problems inherent in measuring lack of control); Allen Frances et al., “Defining Mental Disorder
When it Really Counts: DSM-IV-TR and SVP/SDP Statutes,” 36 J. Am. Acad. Psychiatry & L. 375,
378 (2008), at 379 (discussing use of the DSM in forensic settings).]
p. 152: “Yet psychiatric research has not demonstrated that paraphilic disorders are associated
with volitional impairment or impulse control. ...Research has also questioned the relationship
between pedophilic disorder and long-term recidivism. [See Anthony R. Beech & Leigh Harkins,
“DSM-IV Paraphilia: Descriptions, Demographics, and Treatment Interventions,” 17 Aggression &
Violent Behav. STI (2012), at 529 (citing research that found a pedophilic diagnosis was unrelated to
long-term recidivism).]
“...Most states allow courts to assume the actor has difficulty controlling his actions from the
defendant’s mental disorder and his past acts. [See Kenneth W. Gaines, “Instruct the Jury: Crane’s
‘Serious Difficulty’ Requirement and Due Process,” 56 S.C. L. Rev. 291, 300-01 (2004) (arguing that
Arizona, California, Illinois, Massachusetts, Minnesota, South Carolina, Texas, Washington, and
Wisconsin fail to require a separate finding of lack of control); Janine Pierson, Comment,
“Construing Crane: Examining How State Courts Have Applied Its Lack-of-Control Standard,” 160
U. Pa. L. Rev. 1527, 1537-46 (2012) (arguing that ten states do not require a separate showing of lack
of control, and either ignore the requirement or inappropriately conflate it with the mental
abnormality requirement).] This practice essentially allows courts to conflate pedophilic disorder and
other paraphilic disorders with volitional control, a presumption that is not supported by scientific
evidence. [See Michael B. First & Robert L. Halon, “Use of DSM Paraphilia Diagnoses in Sexually
Violent Predator Commitment Cases,” 36 J. Am. Acad. Psychiatry & L. 443, 450 (2008) (describing
the distinction between diagnosis of paraphilia and volitional impairment). Courts’ willingness to
assume volitional impairment, despite lack of evidence, may in fact be tied to the disgust pedophilic
disorder instills. Historically, the determination that a sexual urge creates an impulse control problem
has been linked to whether the underlying interest is considered acceptable. It was at one time
commonly accepted that individuals could suffer from ‘compulsive homosexuality’ and ‘compulsive
masturbation’ because same-sex attraction and masturbation were in themselves viewed as
problematic. See Moser, supra, at 323 (“[C]ompulsive masturbators and compulsive homosexuals
began to disappear once those behaviors were no longer seen as signs or symptoms of
psychopathology.”); Moser, supra, at 92 (detailing the history of and problems with paraphilia as a
concept). Similarly, courts may be presuming that individuals with sexual interest in children must
lack control over their actions.]
p. 153: “...SVP statutes allow civil commitment of individuals who are able to understand and
control their actions based on fear of the decisions they will make. [See Gottlieb, supra, at 1037, 1045
(arguing that preventive detention of sane individuals is not constitutional); Schulhofer, supra, 94-95
(arguing that SVP commitments should be impermissible without proof of mental illness).] This
undermines the justifications central to the constitutionality of civil commitment. See Gottlieb, supra,
at 1037-38, 1045 (arguing that there are constitutional limits to how far criminal and civil sanctions
may overlap).]

- 83 -

pp. 153-54: “...SVP statutes use mental illness to civilly commit individuals who can rationally
choose their behavior. An individual in the throes of sexual interest does not act on reflex. He feels
an interest, forms an intent and acts on it. [See Morse, supra, at 63 (examining how desire and
control influence action and responsibility).] Refusing to engage in the sexual activity might be more
difficult for an individual who desires it than for an individual who does not in that the former will
suffer from frustration, tension, or loneliness. But these negative consequences do not prevent the
individual from controlling his actions.... [ See ibid.)”\ desire is simply a desire ...there is no literal
physical compulsion, as there is in cases of reflex, spasm and the like.”).]
“...[A] deprivation of liberty - particularly one so complete and indefinite as civil commitment should not be undertaken lightly. [See Melissa Hamilton, “Adjudicating Sex Crimes as Mental
Disease,” 33 Pace L. Rev. 536 (2013), at 541 (arguing SVP statutes are a human rights issue because
civil commitment infringes on liberty and privacy).] It should not allow for the detention of those
whose mental disorders might simply predispose them to choose to commit offenses. [See Gottlieb,
supra, at 1045 (arguing that the state must show why civilly committed individuals differ from other
criminals who commit sex crimes); Schulhofer, supra, at 94-95.] Otherwise, states may use civil law
to circumvent constitutional limits on criminal law. [See Gottlieb, supra, at 1035 (“If the government
may simply recast its criminal proceedings as civil, it may be able to accomplish the goals it might
otherwise achieve only through punishment by a simple change in nomenclature.”).] We must also
take care not to detain people based on assumptions with questionable scientific merit, even with the
best of intentions.”
Other significant notes:
28“...Some researchers argue that child-adult sexual experience does not inevitably result in
psychological harm. See Zander, supra, at 39 (outlining this research).
115 “As a result, the psychiatric community and its critics have spent the last century debating
what constitutes a mental illness. See Michael S. Moore, Law and Psychiatry, at 155-216 (providing
an extensive discussion about the definition of mental illness); Zander, supra, at 28 (“Debates about
the validity of the construct ‘mental illness’ and ‘mental disorder’ have raged for the past halfcentury.”); Massimiliano Aragona, “The Concept of Mental Disorder and the DSM-V,” 2 Dialogues
Phil. Mental Neuro. Sci. 1 (2009), at 1-13 (providing an example of scholarship that rejects a
definition of mental disorder and argues mental disorder is best understood as a construct, which
cannot provide a clear-cut demarcation between what is and is not a disorder). Some theorists argue
that mental illness rarely reflects illness at all. But instead reflects subjective lay concepts and value
judgments, and that the process of being labeled abnormal and ill causes psychological and social
harms rather than identifying them.
Such skeptics warn that psychiatry justifies coercive
interventions to impose social norms rather than treat legitimate illness. See Moore, supra, at 155-81
(challenging these views); Zander, supra, at 28-29 (describing the debate about the validity of the
construct of mental disorder); Thomas Szasz, The Myth of Mental Illness: Foundations of a Theory of
Personal Conduct (1961) (arguing against classifying psychological problems as diseases or
illnesses); Eric J. Dammann, “’The Myth of Mental Illness:’ Continuing Controversies and Their
Implications for Mental Health Professionals,” 17 Clinical Psychol. Rev. 133 (1997) (summarizing
Szasz’s views and the views of Szasz’s critics).”
126
De Block & Adriaens, supra at 278 (discussing the medicalization of aberrant sexual
behavior steered by the use of physicians and psychiatrists as forensic experts to help ensure the
state’s control over private morality).”
201 “See Zander, supra, at 37-40 (summarizing ‘debate about the conceptual validity of the
diagnosis of pedophilia’); Studer & Aylwin, supra, at 776-78 (advocating that future DSM editions
should drop pedophilia as a category); Malon, supra at 1086 (discussing controversy surrounding the
appropriateness of considering paraphilias as mental disorders); Shindel & Moser, at 928 (arguing
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that all paraphilias should be removed from the DSM); Moser, supra, at 92-93 (stating paraphilias are
‘a pseudoscientific attempt to regulate sexuality’); Prentky et al., supra, at 366 (citing controversy
regarding diagnostic validity); Richard Green, ‘Is Pedophilia a Mental Disorder?,’ 31 Arch. Sexual
Behav. 467 (2002), at 469-70 (questioning validity of diagnosis of pedophilia).”
205 “The Fair Housing Act (FHA) also prohibits housing discrimination on the basis of
disability. 42 U.S.C. § 3604(f)(1)(B). Like the ADA and Rehabilitation Act, the FHA prohibits
discrimination based on mental disorders that substantially impair major life activities. Id., § 3602(h);
see Bragden v. Abbott, 524 U.S. 624, 631 (1998) (noting that the ADA uses the same definition for
‘disability’ that the FHA does for ‘handicap.’). Unlike the ADA and Rehabilitation Act, however,
pedophilia is not explicitly excluded from coverage.”
294 “...As both Schulhofer and Gottlieb have noted, we ought not to civilly commit an infectious
individual who is able to control disease transmission purely on the grounds that we fear he will not
act responsibly. See Schulhofer, supra, at 91 (arguing that quarantining an infectious individual who
can control transmission of the disease would violate her autonomy as a responsible person.);....
Such quarantine would amount to preventive detention based on our fear about their future choices
and would not adequately respect their autonomy. See Schulhofer, supra, at 91 (‘ [I]f we simply fear
that she may choose to ignore the sanctions deployed to prevent such misconduct, then a decision to
quarantine her in advance is a decision to ...violate her autonomy....’).”
295 “See Schulhofer, supra, at 92-93 (‘[A] free society should never resort to regulatory
confinement measures that bypass the individual’s capacity for autonomous choice.’); Ferzan, supra,
at 177-78 (‘[Pjure prevention fails to take people’s autonomy seriously, to announce rules, to give
individuals opportunities to comply, and to treat individuals as responsible agents when we punish
them.’).”
328 “Beech & Harkins, supra, at 529 (describing the correlation between pedophilic disorder and
civil commitment); Zander, supra, at 36 (describing the statistical connection between pedophilia
diagnosis and civil commitment); Hamilton, supra, at 553-54 (examining statistically the role
diagnoses of sexual deviance play in imposing preventive detention).”
331 “See, e.g., Shindel & Moser, supra, at 927 (stating that paraphilia diagnoses have been
misused in criminal and civil commitment proceedings as indication that individuals cannot control
their behavior); Hamilton, supra, at 554-55 (describing cases in which pedophilia was analogized to
lifelong addiction); Commonwealth v. Stephens, 74 A.3d 1034, 1040-42 (Pa. Super. Ct. 2013)
(referring to expert testimony that defendant was likely to re-offend because pedophilia was
incurable, lifelong disorder); United States v. Wetmore, 766 F.Supp.2d 319, 336-37 (D. Mass. 2011)
(citing expert testimony that the defendant was likely to re-offend because of pedophilia diagnosis);
In re Kennedy, 578 S.E.2d 27, 29 (S.C. Ct. App. 2003) (finding pedophilia diagnosis alone sufficient
to demonstrate sufficient likelihood of re-offending).”
344 “See Morse, supra, at 64-65 (discussing the problems inherent in measuring lack of
control).”
345 “See Frances et al., supra, at 375-76 (describing the shortcomings of SCP definitions
applied broadly by state statutes).”
361 “See Schulhofer, supra, at 94-96 (‘Preventive incapacitation of [individuals who are capable
of choosing to act and responding to sanctions], as a substitute for reliance on the criminal process, is
inconsistent with the core commitments of a free society....’).”
390 “See Beech & Harkins, supra, at 529 (citing studies concluding that a pedophilic diagnosis is
unrelated to long-term recidivism); Robin J. Wilson et al., ‘Pedophilia: An Evaluation Of Diagnostic
and Risk Prediction Methods,’ 23 Sexual Abuse 260, 268-70 (2011) (‘However, individuals who met
DSM-IV-TR-based diagnoses of pedophilia were no more likely to be convicted of a new sexual
offense than those who failed to meet the DSM-IV-TR diagnostic criteria for pedophilia....’);
Heather M. Moulden et al., ‘Recidivism in Pedophiles: An Investigation Using Different Diagnostic
Methods,’ 20 J. Forensic Psychiatry & Psychology 680, 693 (2009) (‘The results suggest that those
individuals diagnosed as pedophiles do not recidivate more often or more quickly than non-
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pedophiles.’); see also Hamilton, supra, at 579-80 (‘Nor is a DSM diagnosis of pedophilia correlated
with sexual recidivism. Actually, a study using a regression analysis method indicates that a DSM
diagnosis of pedophilia is not even a significant predictor for sexual recidivism.’).”
Third, sex-crime recidivism rates have been studied as a specific function of increasing age. As noted

above, the comparative rates of recidivism for rapists versus those for pedosexuals are nearly identical.
The real determinant of likelihood of recidivism is age itself. That is, it has been shown that the most

likely recidivists sex offenders in their early 20s upon prison release. Following age 30, the recidivism
rate dwindles with each increasing year of age at current prison release. This rate of recidivism is

represented by a line on a graph with increasingly steep downward pitch as it passes age 40 and especially
for any year over age 50. By the time one reaches age 60 - even as measured back when the average rate
was that 17%, the rate for 60-year-olds was a mere 3% (again with rapists and pedosexuals in a tie).

Once again, see that Report in Reply, pp. 43-46 on this point. Summing up, this excerpt (p. 46) is

particularly apt:
“Indeed, Wollerfs study involved all original data used to construct the Static-99. This data set
was culled from prison releases in the roughly 20-year span ending in the early 1990s - a period, as
noted supra, of vastly higher sex-crime recidivism at all age tiers. Considering the massive reduction
in base-rate recidivism (averaging all ages) since then from 17.6% to 3.2%, both in Minnesota and
with roughly matching figures in other states, it is reasonable to conclude that current recidivism
percentages for those ages 60-69 are now roughly one-half of 1%.”

Because it takes years to ascertain actual rates of recidivism over many years following prison
release, it isn’t yet possible to scientifically pin down current actual remaining-lifespan recidivism rates

for those at and above age 60. However, based on short-term recidivism rates, compared to earlier short

term rates at various ages, it already appears that the current long-term/remaining lifetime recidivism rate
for those at age 60 is probably very near to six-tenths of 1%. Compared with the current, short-term rate

for all prison-released sex offenders, this lower rate shows that the strongest factor statistically indicating
more likely recidivism is not deviance, but instead simply young age. Conversely, no matter how deviant

one is, the odds of recidivism at or beyond age 60 are so miniscule as to defy accurate measurement.
In readily conceivable terms, this means that in a large auditorium containing 1,000 sex offenders in
this age bracket, only six will commit another sex crime before they die. Given the lack of scientific
validity to any known means to make a prediction beyond pure chance, it is impossible to know who

those six will be.
Such a rare possibility does not reflect an unacceptable risk of recidivism and is certainly no excuse

for refusing to release pedosexuals simply because they are pedosexuals.

Yet MSOP clinical and

assessment officials insist that — even in such senior years — no one is safe enough to release because
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MSOP has not conferred “graduation” from its treatment program, which requires the impossible: that

one is no longer a sexual deviate.
In Greek mythology, Sisyphus was tasked, as a condition of being released from slavery, to push a
huge boulder to the top of a large hill. Try as he might, he could never get the boulder to the crest of the

hill. It would always exhaust and overpower him, rolling all the way back to the foot of the hill. This
repeatedly forced him to start all over again - endlessly, giving rising to the expression, “a Sisyphean
task.” MSOP’s insistence that all pedosexuals detained by MSOP must either replace that attraction with

some ‘standard’ sexual attraction or at least extinguish or nearly extinguish it is to demand a Sisyphean
impossibility. It is simply excuse-making for never releasing any pedosexual.

Because of the lack of scientific validity of any of the elements of the jWCC7L4’s SPP and SDP
commitment formulae, all commitment decisions thereunder are inherently arbitrary and are mere

legislative categorization of those hated and feared.
Because “pedophilia” is circularly defined by commission of crimes, and because it is not a

recidivism predictor, commitment of respondents on that basis violates substantive due process.

IV.

PSYCHIATRY’S RESPONSE TO SOCC LAWS AND HENDRICKS-CRANE RATIONALE

Summing up this point admirably, Deirdre M. Smith, “Dangerous Diagnoses, Risky Assumptions,
and the Failed Experiment of ‘Sexually Violent Predator’ Commitment,” 67 Oklahoma Law Rev. 619,

679 etseq. (No. 4, Summer 2015), states:
“The Court’s rationale in Hendricks-Crane assumes that there is a unique and distinctive
pathology among dangerous sex offenders. As argued above, this assumption has no support in
current medical thinking about either the mental condition of such offenders or the extent to which a
mental health professional can identify those at particularly high risk of reoffending. In light of this
unsettled connection between sexual violence and psychopathology and the absence of a reliable
method for clinicians to predict future violence, the APA has repeatedly attempted to highlight the
divergence between SVP laws and scientific understanding.
(pp. 679-80):
“The passage of the initial SVP laws in the early 1990s led the APA to
appoint a Task Force on Sexually Dangerous Offenders. The report it released in 1999 (two years
after the Hendricks opinion) was highly critical of such laws. [APA, Dangerous Offenders, at viii,
172-76]. Members of the Task Force noted that the ‘question of whether all or some sexual
offenders are mentally ill is complicated and controversial’ [Id. at 4-5] and, similarly, that there
was no consensus on the degree to which sex offenders have control over their behavior. [Id. at 5]
Certainly, some offenders have paraphilias, the report acknowledged, but it also noted that
paraphilias occur fairly frequently in those who never commit sex offenses. [Id. at 44]
Personality and substance abuse disorders, it continued, are far more common in sex offenders
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than are paraphilias, and, significantly, these do not usually have ‘explanatory connection’ to the
offender’s behavior. [Id. at 9] In short, the task force report stated, ‘psychiatric nosology does not
contribute in a systematic way to clinical understanding or treatment of sex offenders.’ [Id.] The
language of the report’s conclusion was strong:
‘Sexual predator commitment laws represent a serious assault on the integrity of psychiatry,
particularly with regard to defining mental illness and the clinical conditions for compulsory
treatment. Moreover, by bending civil commitment to serve essentially nonmedical purposes,
sexual predator commitment statutes threaten to undermine the legitimacy of the medical model
of commitment.
‘...[The SVP laws] establish a nonmedical definition of what purports to be a clinical
condition without regard to scientific and clinical knowledge. In so doing, legislators have used
psychiatric commitment to effect nonmedical societal ends that cannot be openly avowed....
[T]his represents an unacceptable misuse of psychiatry.’ [Id. at 173-74]
(p. 681): “Mental health professionals who support the SVP laws are primarily treatment
providers who specialize in treating sex offenders, including those who work in state SVP programs,
outside of the correctional or criminal setting, as one researcher has noted, this context can distort
treatment provider’s views of such offenders, leading the providers to assume a degree of
specialization in offenders’ behavior that those treated experience ‘deviant sexual arousal, which, if
not treated, will result in future sex crimes.’ Because these treatment providers lack expertise in
criminological research, the mental health policies they promote continue to be based on misplaced
assumptions about those who commit sex crimes - in particular, the notion that such offenders are
‘mentally disordered, treatable, dangerous (if not treated), and at high risk to reoffend with another
sex crime.’
[collectively citing: Leonore M.J. Simon, “An Examination of the Assumptions of specialization,
Mental Disorder, and Dangerousness in Sex Offenders,” 18 Behav. Sci. & L. 275 (2000), at 277-79.
While three of five of the amicus briefs submitted in Hendricks on behalf of mental health
associations supported striking down the law (the American Psychiatric Ass’n, the Washington
Psychiatric Ass’n, and the National Mental Health Ass’n), the two who supported the law were
directly involved with the treatment of sex offenders, including the Menninger Foundation, which
operated a psychiatric hospital in Kansas at the time, and which was joined on the brief by a series of
“victims’ rights” and law-and-order organizations such as the New York Chapter of Parents of
Murdered Children, Protecting Our Children, People Against Violent Crime, and Victims Outreach,
Inc. Alan R. Felthouse & Leonore Simon, Introduction to This Issue: Sex Offenders Part One,” 18
Behav. Sci. & L. 1 (2000), at 2. Apparently, significant portions of the majority opinion in Hendricks
were drawn from the Menninger Foundation’s amicus brief. Id.]
(pp. 681-82):“... [Although courts have increasingly relied on psychiatric expertise in SVP
proceedings to support individual commitments, much scientific understanding of the causes and
prediction of violent sexual behavior has become, in the process, highly distorted.”
(p. 682): “...Maintaining the role of expert evidence to support commitments in SVP
proceedings has required a distortion of psychiatric understanding. It has also required a severe
compromise of core values and practices of our justice systems. Norman J. Finkel, “Moral Monsters
and Patriot Acts: Rights and Duties in the Worst of Times, 12 Psychol., Pub. PoFy & L. 242 (2006),
at 243”].
(pp. 683-84): “Understandably, some commentators have argued that the very fact that
psychiatric diagnoses are imprecise and ambiguous suggests that only the ‘beyond a reasonable
doubt’ standard will adequately ensure fairness and due process in commitment proceedings.
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[Alexander Tsesis. “Due Process in Civil Commitments/’ 68 Wash. & Lee L. Rev. 253 (2011), at 282300.] However, the Addington Court held it constitutionally acceptable for states to use a lower
standard of proof because of the limitations and objectives of involuntary hospitalization: such
commitment, the Court maintained, was limited to people with severe mental illness who pose a
danger to themselves or others, and employing a higher standard of proof could ‘erect an
unreasonable barrier to needed medical treatment.’ [Addington. 441 U.S. at 432]. Such reasoning, of
course, has only limited application in the SVP context, where public safety, not treatment, is the
foremost objective.”
(p. 687):“An examination of prosecution experts’ opinions about the likelihood of future acts of
sexual violence in SVP proceedings reveals that they are based largely upon the respondent’s past
behavior (alleged as well as proven) rather than, as required by the Hendricks-Crane rationale, an
individualized medical assessment. This is because mental health professionals, in attempting to
assess whether a person is likely to commit acts of sexual violence due to a volitional impairment
stemming from a mental disorder, have little else but past behavior to go on in the absence of
scientific guidance for making such an assessment,... But, as a result, they predict future behavior
based upon past behavior the same way we all do, and not upon any particular expertise.”
(p. 694): “...’The government has not proven that Antisocial Personality Disorder alone ever
causes a person to have serious difficulty in controlling his conduct. In essence, the evidence
indicates that individuals with severe forms of that disorder may often make unlawful choices, but
they are able to control their conduct.’ U.S. v. Wilkinson, 646 F. Supp. 2d 194, 196. (D. Mass.
2009)....”

THE FAULTY ASSUMPTION THAT “TREATMENT” IS NECESSARY TO PREVENT
RECIDIVISM AND THE REALITY THAI DESISTANCE FROM SEXUAL OFFENDING
IS A WIDELY OBSERVED NATURAL PHENOMENON.

V.

The three charts that follow were constructed from data extracted from a ten-year California
Department of Corrections and Rehabilitation (CDCR) study of the recidivism of 3,577 individuals
convicted of a sex offense who were released from CDCR prisons in 1997 and followed until the end of
2007.

Among the noteworthy findings of this study is that the total of sexual recidivists is lower than some
might have expected. The study also found that both most re-offenses and most parole violations occur in

the initial period of reentry after release. Sex offenders were also found more likely to commit some other
type of offense than to commit a new sex offense.

Chart 1 (next page) shows that the initial-year’s sexual recidivism was only just a little over 2%. By

the tenth year after prison release, all 3,577 offenders except for three (just 0.08%, that is, a rate of only 8
out of a hypothetical 10,000), refrained from re-offense. Stated more positively, in that year, 3,574 out of
3,577 chose not to reoffend.
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Chart I: Sex offenders with new

Detailed View #1
%

Cumulatively:
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(Chart 2)

Sex offenders with new sex-crime conviction

3-Year
5-Year
10-Year
Total:
Total:
Total:
3.21%
3.30%
3.38%
*: Total of 4th thru 5th years
post-release: 0.09%.
**: Total of 6th thru
10th years: 0.08%.
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Chart 2 (above) more emphatically shows the immediate sharp reductions year-upon-year after prison

release, commencing right away in Year 2, such that by Year 3, the annual rate of recidivism dropped to

little more than a tenth of the rate in the initial year after release. This was followed by a further, nearly
identical reduction by Year 5 down to only one-ninth of the Year 3 rate.
Chart 3 (above) shows that this pattern of ever-dwindling recidivism continued in the five succeeding

years of the study, falling yet another four orders of magnitude down to again a mere three more
recidivists over that second five-year span out of the 3,577 originally released offenders. Had there been
enough offenders, this would have theoretically reflected an ending-year rate of 0.005, or only 1 recidivist

that year out of every 20,000 released sex offenders.
It should not escape notice that this cohort was comprised of sex offenders released in 1997 — a time

of higher sex-crime recidivism than presently, after the intervening massive inflation in sentences for sex
crimes, with even higher mandatory minimums for repeaters. Most who have examined this huge drop in

all sex crimes, but especially in recidivistic ones, have credited such vastly increased sentences as a

deterrence factor that has caused the overwhelming majority of all sex offenders to choose against

recidivism.

Interestingly, given that deterrent impact as reflecting an exercise of sound choice, the

concept of sex offenders as persons driven by irresistible urges/impulses has been clearly disproved.
Danielle Arlcinda Harris, “A Descriptive Model of Desistance from Sexual Offending: Examining the

Narratives of Men Released from Custody,” 60(15) Int'l Jour. Of Offender Therapy and Comparative
Criminology, 1717-1737 (2016), examines the phenomenon of desistance from sexual offending in detail,

as reported here:

(Abstract, p. 1717): “Despite an increasing interest in desistance from sexual offending, a
comprehensive theoretical account of the process has yet to be provided. This study examines the
narratives of 60 men interviewed in the community, who were incarcerated for sexual offenses and
re leased. Recent findings from this research conclude that men desist from sexual offending, but they
seldom follow the processes described by traditional criminology. In many cases, in fact, they desist
in spite of their inability to pursue Sampson and Laub's 'informal social controls’ or Giordano et al.’s
'hooks for change? The relentless impact of current public policies such as community notification
and electronic monitoring further impedes their likelihood of experiencing Maruna’s 'Pygmalion
effect’ or achieving true cognitive transformation or agentic change. The descriptive model
introduced here identifies four styles of desistance from sexual offending: 'age/ 'resignation/ 'rote/
and 'resilience.’ Relevant implications are discussed.
(Text, pp. 1717-18): “...[T]he body of literature on desistance from sexual offending remains
small (Farmer, M, Beech, A, & Ward, T. (2012). “Assessing desistance in child molesters: A
qualitative analysis.” Jour, of Interpersonal Violence, 27, 930-50); Harris, D.A., (2014). “Desistance
from sexual offending: Findings from 21 life history narratives.” Jour. Of Interpersonal Violence, 29,
1554-1578. Doi:10.1177/0886260513511532; Harris, D.A., (2015). “Desistance from sexual
offending: Behavioral change without cognitive transformation.” Jour of Interpersonal Violence, 1-22
(2015), Doi: 10.1 177/0886260515596537; Laws, R. & Ward, T. (2011). Desistance from Sex
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Offending: Alternatives to Throwing Away the Keys. New York: Guilford Press. This is likely due to
the persistent emphasis placed on risk and recidivism by the related fields of offender management
and research (D.A. Harris, 2014, supra', Willis, G., Levenson, J. & Ward, T., (2010). Desistance and
Attitudes Towards Sex Offenders: Facilitation or Hindrance?”. Jour, of Family Violence, 25, 545556.)....”
pp. 1718-19):“Sixty men were interviewed between 2011 and 2013 in the Northeastern United
States. All participants had committed a sexual offense, had served a custodial sentence, and were
living in the community. Consistent with much research conducted in the field of sexual aggression,
...almost everyone (88%) identified as White. The men had an average age of 53 years. The average
length of their most recent custodial sentence was 10.1 years for a sexual offense, and all participants
had been living in the community for a mean of 4.1 years...
“Almost all the participants (86%) had child victims. Most of the men had committed acts of
extra-familial child molestation (n.-28) or incest (n=14)....”
Results
Desistance by Age
(p. 1724):“The first style resonated particularly well with seven participants but was mentioned to
some extent by a number of other men. To be clear, although the concept of maturity was a key
component in their interviews, it was certainly not unique to these men. They frequently emphasized
the process of getting older and growing up in their explanations of desistance. Noticeably, these
men did not mention any of the characteristics of the pother styles mentioned above. They were
certain they would never reoffend and attributed that certainty to being old, too tired, and to not
having it ‘in them’ anymore.
‘So 1 guess it was an epiphany. 1 just finally woke up ...I was tired of doing time ...but now
I’ve decided I just don’t want to do it anymore.’
“These men tended to use the ‘old me/new me’ language of knifing off (Maruna, S. (2001).
Making Good: How Ex-Convicts Reform and Rebuild Their Lives. Washington: Am. Psychol. Ass’n.)
and some spoke of having had two lives.”
[Describing the three models (other than age) for desistance, the article describes attributes of
individuals thus:]
(p. 1726): Resignation
“These men ...provided little insight into how or why their crimes had occurred....
“Many of these men ...were not confident about forming friendships or relationships in the
future. They were pessimists with fairly defeatist views of themselves and of their restricted position
in the community....
“...Although they were adamant that they would never reoffend, they could seldom articulate
why (beyond wishing to avoid prison). Even though this might be sufficient to effect behavioral
change, it did not yet appear to be evidence of discernable cognitive change.”
(p. 1727):“...[T]hey ... were very much resigned to the fact that there was no escape and that this
[the sex offender registry] was their life now.”
(p. 1728): Rote
“A quarter of the sample (n=16) were ...adept at ‘talking the talk’ and parroting buzzwords they
had learned during therapy.... As a group, they had the most persistent histories of sexual offending
with seven men reporting post-release recidivism and having received multiple, separate custodial
sentences for their sexual crimes. The dominant themes in these ‘rote’ narratives included the value
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of treatment and the applicability of this therapy to their behavior, but they were often delivered in a
rehearsed (or even manufactured) style....
“...[T]he messages of the Relapse Prevention Model (Pilhers, W.D. (1990). “Relapse Prevention
with Sexual Aggressors: A Method for Maintaining Therapeutic Gain and Enhancing External
Supervision.” In ffl. Marshall, R. Las & H. Barbaree (eds.), Handbook of Sexual Assault (pp. 343361). New York: Springer.) and the standard ‘cycle’ of offending resonated strongly with them - they
recognized and praised the benefits of treatment, and all spoke highly of heir therapists, in a very
socially desirable way. During the interviews, they were eager to demonstrate their newly gained
insight regarding offending and self-governance. They willingly shared their knowledge of triggers,
tools, and risk situations and spoke in the present tense about their ability and commitment to stay
safe....
Like the other styles described above, most of these men were confident that they would not
reoffend, but justified this certainty with a newfound personal insight and knowledge of triggers and
risk situations.”
(p. 1729):“When discussing the ways they keep themselves from offending, they tended to
emphasize the situational nature of their risk and subscribed to a ‘routine activities’ approach that
prioritized daily structure {Harris, D.A. & Cudmore, R. (2015). Desistance from sexual offending: In
Oxford Handbook of Criminology and Criminal Justice (pp. 1- 15). New York: Oxford University
Press, 2015):
’The warning sign for me is when 1 don’t have a structure. Right now I have a structure.
Right now I have a full-time job, I come to group, I go to probation, and there’s a couple of other
things I do during the week. I go and see my grandmother.... So for me, my biggest thing is
giving myself a structure. ‘Cos when I have structure that’s when 1 succeed, When I lose a piece
of my structure, that’s when I start screwing up.’
“...The strongest emergent theme and the narrative that really united the rote style was ...the way
they described staying safe as a kind of job....”
(pp. 1729-30): Resilience
“This final style ...was marked by a strong desire to move on from their offending past as well as
emphasizing a demonstrated pattern of success upon release. Like the age desisters, the resilient
desisters also spoke of having had two lives and of ‘knifing off (Marima, 2001, supra). Akin to
Giordano el al.'s (Giordano, P. el al. (2002). “Gender, Crime, and desistance: Toward a theory of
cognitive transformation.” J/werzcaw Jour, of Sociology, 107, 990-1064) ‘complete desisters,’ these
men tended to describe their offending in the past tense, thus placing a ‘great deal of distance between
the old, discarded selves and those they currently claim.’
(pp. 1733-34): Discussion
“The process of desistance was articulated ...was most often viewed as a simple and visceral
aversion to returning to custody (deterrence) or as a product of extensive sex offender-specific
treatment....
“Almost all participants in the sample described how individual therapy and group treatment
meetings had helped them, but at times, the language they used felt forced or manufactured....”
Limitations
(p. 1735):“The important central point is that they each reported living offense-free lives
regardless of‘where they were’ (or rather, the themes that emerged in their interviews) and if our goal
is to prevent sexual abuse, it seems futile to assess whether they have desisted ‘enough.’ In fact, the
fear that they could never again be trusted was a strong emergent theme:
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‘You’ve gotta give me the chance. You’ve gotta give me the opportunity. No one is going to
believe me until the day after I die. That’s when they’ll start trusting me again. That’s when
they’ll look back and go “Wow, he did live another 40 years without doing anything wrong.’ But
until then, until the day 1 die, they’re going to keep watching me. And that’s a rough way to live.’
Conclusion
“...Support was found for natural desistance and aging out,.... Of particular interest is the fact
that three of the four styles (resignation, rote, and resilience) bore little resemblance to the emphasis
in the criminological literature on the achievement of informal social controls or to the
psychologically informed explanations of cognitive transformation. Furthermore, that the typical
areas of emphasis in sex-offender-specific treatment (that emphasizes individual differences and
etiology of offending) were seldom valuable is concerning and should be the subject of further
study.”
(pp. 1735-36):”Some people will desist from offending on their own, without needing formal
intervention. Some ...might profit simply from reconnecting with their family of origin, or from the
opportunity to earn an honest living. Still others ...may decide quite rationally to never offend again,
if only to avoid returning to custody. Furthermore, it seems that only a few appear to truly warrant
the kinds of enhanced supervision or protracted treatment to which so many are now subject.”
Farmer, Mark, McAlinden, A.M., & Maruna, S., “Understanding Desistance from Sexual Offending:
A Thematic Review of Research Findings,” 62(4) Probation Journal 320-35 (2015), provides these

confirmatory, insightful excerpts:

“There is no longer any debate in the field... that criminality is a pattern of behavior from which
most individuals eventually desist. For non-sexual offenders this is illustrated by the ‘age/crime
curve’ (e.g., Farrington, 1986; Sampson and Laub, 2003), which broadly demonstrates that crime is
mainly committed by people in their teens and twenties, after which offending rates decrease with
age.
Desistance from Sexual Offending
A similar phenomenon appears to be the case for sexual offenders as well, despite widespread
beliefs about the nature of sexual offending. Although the age-sex crime curve peaks later and tails
off less dramatically than the age-crime curve for non-sexual crime, sex offending also decreases with
age, contradicting the perception that sex offenders’ risk levels are high, stable, and linear {Lussier et
al., “Criminal Trajectories of Adult Sex Offenders and the Age Effect: Examining the Dynamic
Aspect of Offending in Adulthood,” 20 Int’l. Crim. Just. Rev. 147-68 (2010). Indeed, numerous
studies now show that recidivism rates amongst sexual offenders are low (e.g., Krultschnitt et al..
2000; Harris and Hanson, 2004; Thornton, 2007; Barnett et al., 2010), in fact lower than recidivism
rates for other forms of non-sexual crime. Most people who have committed sexual offences,
therefore, appear to desist from further sexual offending.
Despite this consistent finding in the literature, there has been little published research into how
and why people desist from sexual crime. Kruttschnitt et al. (2000) conducted a retrospective study of
556 sexual offenders, looking at whether informal social controls, specifically employment and
marriage, predicted desistance, and whether such bonds are conditioned by formal social controls
such as probation and treatment. They found that job stability significantly reduced the probability of
re-offending, but marital status had no significant effect....
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More recently, Harris (2014) conducted a qualitative investigation into desistance amongst a
group of 21 sexual offenders deemed to be desisting from crime. Harris found evidence that a small
number (n=3) had simply aged out of crime, a process she referred to as 'natural desistance.’ This
group of individuals had considerable criminal histories, including sexual offending and other types
of offending. The biggest group of desisting offenders (n= 18), however, attributed their desistance to
cognitive transformations, ranging from a simple recognition that the offender had caused harm,
through to a full creation of a new, non-offending identity, combined in some cases with a desire to
assist others to avoid crime.
Methodology
In our own research, we have sought to explore both the structural and the cognitive changes
associated with desistance from sexual offending against children. For the purposes of this research,
this is defined as those who have at least one conviction for sexual offences against children. The
sample group is described in more detail below; it includes offences ranging from rape and indecent
assault of minors to indecent exposure and engaging in sexual activity in the presence of a child.
Individuals convicted of sexual assaults with adult victims were not included in the research as the
literature considers these two types of sexual offending to be qualitatively different enough as to
require separate treatment (see e.g., Blumenthal et al., 1999; Hanson, 2001). A sample of 32
individuals were interviewed, all of whom had in the past been convicted of such offences. Our goal
was to better understand how they were able to desist from re-offending, exploring both the social
context of their post-conviction lives and, in particular, their cognitive framing of this context.
...[A]s previous research (e.g. Hanson et al, 2014) has shown that sexual recidivism rates
approximately halve after 5 years crime free in the community, and halve again after 10 years....
A Re-Appraisal of the Pros and Cons of Offending
Participants said that in the early stages of desistance they made a rational choice about their
behavior based on a growing realization of the disadvantages of persistence. For some, this arose
from concerns about the likelihood of being caught, for others it was related to a growing realization
of the harm they were causing. Simplistic versions of rational choice theory as an explanation for
crime and desistance have been criticized (e.g., Farrall, et al. 2014) for assuming that people can
simply decide to stop crime and then stop, without any further process taking place. However, the
desisting narrators’ accounts in this research shared considerable themes with these rational choice
accounts. Indeed, such a theme is largely consistent with the other aspects of the desistance
narratives we heard. For example, when motivation is situational, when offending is not part of a
general antisocial lifestyle, and when the stakes and consequences for detection are high, then a
rational choice to desist may indeed carry much more weight than in other circumstances.
This self-narrative is consistent with Paternoster and Bushway's (2009) distinction between an
individual’s 'working identity’ as a person who will commit criminal acts, and their 'future possible
self.’ In this model, the start of the desistance process occurs when the identity of offender becomes
less satisfying and fears of a bleak and unsatisfying future arise. Thus it is a rational choice, of sorts,
when the individual is forced to contemplate between two, possible futures: that of the positive
possible self and that of the feared possible self {Paternoster and Bushway, 2009: 1103). Where our
participants’ self-narratives differed from Paternoster and Bushway's theory is in the degree of
change required. Paternoster and Bushway argue in favour of substantial cognitive change preceding
desistance. In the current research study interviewees said they reverted to a previous, non-offending
and conventional lifestyle.

- 96-

Moreover, detection and conviction appear to have carried with them a significant deterrent
effect, sufficient to start the process of cognitive transformation necessary for desistance.
Interviewees repeatedly said that they were “shocked” into changing not just their behaviors but also
their views about the abuse they were perpetrating and precipitated an end to any consideration of
further abuse. A number of participants vividly described their shock at being arrested. Several said
that arrest acted as a turning point after which they ceased offending.
Rehabilitation
The narratives of desisting offenders were also pro-rehabilitation. Desisting offenders were likely
to describe how they took advantage of rehabilitative efforts provided for them. This manifested
itself in several sub-themes in the research, and is probably related to a willingness to change and an
ability to make use of formal ‘turning points’ provided by the criminal justice system (see Giordano
et al., 2002). Many of the desisting group talked generally about the usefulness of probation; in
particular they seems appreciative of probation officers who were concerned about them but firm and
realistic. Indeed, the personal characteristics of the probation officer seemed to be important,
unsurprisingly those who showed a personal interest in the individual were perceived as particularly
helpful. Others talked in a positive way about what they had learned in prison. Some participants
described using prison as a ‘college’ to obtain qualifications and knowledge they would not otherwise
have had access to. This can be seen as a form of a ‘redemption script’ (Maruna 2001) in which the
individual seeks to make the most of a bad situation, cognitively turning it to their advantage.
Many of the desisting group talked about the usefulness of sex offender treatment programmes,
sometimes provided in prison but mostly the men referred to those provided by probation. This may
have been because the programmes provided by probation were more recent, and so easier to bring to
mind, or it may be a reflection of the relative utility of community programmes compared to those run
in prisons. They particularly appreciated the skills they learned from such programmes. One man
who had undertaken his programme some time ago was nevertheless able to recall the tactics he had
learned on the course. However, others talked about learning or being reminded of values, and
understanding the perspectives of other people. A small number of the group reported disliking
having to attend sex offender programmes, one stating he found hearing other men talking about their
crimes to be “repulsive.”
It is of note that participants talked, on the whole, of the advantages of probation at this stage. In
some ways this appears at odds with the findings of Farrall et al. (2014). In their study, participants
were not able to identify the usefulness of probation until some years after their initial desistance.
Farrall et al. attribute this to a readiness to be receptive to the advice of probation officers - some
individuals, who are not ready to receive this advice, nevertheless mentally ‘store’ such advice until
they are more receptive to change. For our group, the stakes associated with reoffending were
particularly high, and to reoffend would be contrary to the positive self-image they were trying to
develop and maintain. It could be that the shock associated with conviction described above led to a
desire to conform to rehabilitation efforts that were offered to the individuals.
Planning for the Future
One feature of the desisting sexual offenders’ stories was that they nearly all contained substantial
evidence that the participant had a clear sense of their future lives, where they wanted to be and what
they wanted to do. In many cases, these aspirations and the expression of tangible goals related to
finding employment or maintaining existing or building new relationships. In a way there was a
sense of optimism similar to that of Maruna’s (2001) desisting offenders. Although optimistic, most
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of the narratives contained plans for the future that were reasonably achievable and consistent with
the individual’s abilities and social capital. There was a sense of hope for the future that seemed to be
related to desistance. Further support for this idea that planning contributes to desistance comes from
the work of Willis and Grace (2009), who found worse recidivism outcomes for a group of prison
leavers who did not have firm plans for the future, compared with those who did. This suggests that
the ability to form plans and maintain optimism is an important part of desisting from sexual crime.
The Importance of Work
Research into desistance from non-sexual offending has consistently pointed to the importance of
work in the initial stages of desistance (Farrington et al., 1986; Sampson and Laub, 1993; May,
1999). Work is said to help provide meaning to individual lives and give individuals ‘‘Something to
lose” by getting in trouble with the law again. Employment also involves new forms of new routine
activities, informal social controls, social supports and the possibility of meeting role models who are
not involved in crime.
Indeed, employment and careers did play a highly important role in the narratives of the desisting
men in this study (and the potentially active ones as well). Almost all of them described lives that
revolved around work of various forms. Some of them had built substantial careers from which they
gained considerable satisfaction and financial gain. Others had a series of jobs, and seemed to
recover from redundancy easily. In all cases, though, work seemed to be of primary importance to
the men in the sample. Indeed, when asked to describe their lives, many of the group described little
more than their work lives, as though they hardly existed outside of their work.
Overall most of the desisting group related employment to happiness and life satisfaction - they
pointed to job satisfaction and occupying their time as key factors in this sense of satisfaction, but
others also mentioned the social aspects of work and opportunities for advancement. One common
theme was the importance of keeping busy, and the relationship between this and the earlier themes
relating to the situational nature of the sexual offending, in that keeping one’s self busy could be an
important part of desistance for some. This seemed to be particularly the case for men who had
offended over the internet. These men were aware that if they were sitting at home doing nothing
there would be temptation to access the internet in unhelpful ways.
Most of the desisting men in the study, therefore, wished to be seen as active people, not willing
to waste their lives, and wanting to engage in a lifetime of work. Surprisingly, though, gaining
employment did not seem to be related to desistance from crime in a direct way for most of the group.
First, most of them had careers prior to and during their sexual offending. Second, several described
desisting from further criminal activity despite losing their jobs as part of their convictions.
Consistent with the literature {Brown et al., 2007), a number of participants reported the difficulties
they had in obtaining work following their conviction. Some of them reported how employers would
reject them when they learned of their conviction, and some had a resigned helplessness that they
would never work again. However, this did not seem to affect the fact that they were desisting, and
some men described quite innovative forms of self-employment they had devised in order to
compensate for not being able to obtain formal work. Third and most importantly, comparison group
(non-desisting) interviewees also described considerable attachment to employment in their self
understandings. Therefore as central as work was in their personal narratives, it is not clear that work
played a necessary and sufficient role in the explanation of their ability to desist from crime....
Conclusion
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...These emerging findings have a number of potential implications for current frameworks
around sex offender risk assessment, management and treatment, and in particular for how
professionals perceive of and respond to “risks” posed by sex offenders. While the preponderance of
current work has centered on “risk” factors and examining why sex offenders re-offend, this study has
inverted the risk paradigm by seeking to draw out why is it that they don’t. As noted at the outset of
the paper, the relevance of these research findings on desistance from sexual crime relate to the
determination of the best and most effective means of working with people convicted of sexual
offences. ...[T]he desisting narratives in this study which appear to be shaped by conventional
lifestyles and planning for the future, ...tend to support a move away from confessional, backward
looking approaches towards future-focused therapeutic interventions with sex offenders with an
emphasis on optimism and hope.”
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VI.

FACTS WHICH ESPECIALLY SUPPORT THE CONTENTION THAT SOCC LAWS
VIOLATE THE CONSTITUTIONAL REQUIREMENT FOR SUBSTANTIVE DUE
PROCESS

A. “Disorders” Involve Boundless Vagueness and in One Instance, Simply Restate a Type of
Sex Crime.
By precedential authority, to be constitutionally valid as a general matter, sex offender laws must

require that a commitment defendant be seriously mentally disordered, dangerous to others, provided with
treatment, and committed no longer than is reasonably necessary. However, in the regular judicial
application of such commitments, each of these four requisite elements are illusory and pose no true

guarantee of substantive due process.

In contrast to sex offender commitment under said Act, 'traditional’ commitment of the “mentally ill
and dangerous” under Minn. Stat. Chapter 253B requires a finding of a specific “mental illness,” as that

term is defined with enumeration of specific types in the Diagnostic and Statistical Manual (currently,
Version 5, hereinafter, “DSM-5”) of the American Psychiatric Association, and such traditional

commitment also focuses, in the specific instances of the commitment defendant, on that particular
illness’ causation of the “dangerous to others” status claimed by the prosecution to exist.

However, in the case of sex offender commitment under said Act, no mental illness is required. In
fact, partly to facilitate such commitments, psychiatrists have invented definitions of mental states and
dynamics called “disordered.” At least one of these (sexual abuse of a child) merely restates the fact of a

sex offender’s particular crime. A related one (pedophilia) simply states the motivational basis for such a
crime. Other such declared “disorders” lapse into boundless vagueness (e.g., “antisocial personality
disorder,” often panned as nothing more than being a selfish jerk). So-called disorders such as “antisocial

personality” and “narcissistic personality” are prevalent in any group of criminals. “Using that
standard, you could commit a lot of bank robbers,” observed Dr. Fred Berlin, of Johns Hopkins
University. These “disorders” do not describe mental/emotional states of impulse, much less irresistible

impulse, only of attractions and motivations thought reprehensible or which may, if acted upon in ways
comprising crimes, result in harm to a victim.
Prentky, R.A., Janus, E. Barbaree, H, Schwartz, B. & Kafka, M. “Sexually Violent Predators in the

Courtroom: Science on Trial,” 12 Psychology, Public Policy & Law 357-393 (2006), at 382, bluntly
conclude, “the mental disorder prong [which] plays a central role in legitimizing SVP commitments
...lacks legitimacy.”
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Sexual attractions, no matter how repel lant to contemplate, are simply orientations, not disorders.
Thus, e.g., Ryan C.W. Hall & Richard C.W. Hall, “A Profile of Pedophilia: Definition, Characteristics of
Offenders, Recidivism, Treatment Outcomes, and Forensic Issues,” Mayo Clin. Proc. 2007: 82(4): 457471 (2007), at 462, bluntly declares, “...Pedophilia, especially the exclusive type, may be best thought of

as its own category of sexual orientation,....” (emphasis supplied)
Fred S. Berlin, “Pedophilia and DSM-5: The Importance of Clearly Defining the Nature of a

Pedophilic Disorder,” 42 Jowr. Ant Acad. Of Psychiatry and the Law 404-407 (2014) usefully explains at
p. 406:
“Pedophilia as a Sexual Orientation
“DSM-5 did not err in referring to Pedophilia as a sexual orientation. ...The term sexual
orientation ordinarily reflects an individual’s subjective awareness of the category (or categories) of
persons toward whom he or she is erotically attracted. Clinically, there are individuals (many of
whom are described as having Pedophilia) who report a subjective awareness of being erotically
attracted (either exclusively or in part) toward a category of individuals comprised of prepubescent
children. Many report experiencing those attractions as unchosen in a fashion that seems very much
like an orientation. That such attractions are often unwanted does not alter their resemblance to an
orientation.
“...Publicly acknowledging Pedophilia as a sexual orientation that can be distinguished from a
criminal mindset might ...have been useful.
“...DSM-5 has properly concluded that experiencing a recurrent sexual attraction toward children
does not by itself constitute evidence of a disorder, unless those attractions also cause distress or some
other significant difficulties.”
Even if deemed to the contrary as a “criminal mindset,” such predispositions are not psychiatric
disorders. The “significant difficulties” mentioned by Dr. Berlin are internal, not externally imposed, as

in criminal prosecution. It would be oxymoronic to claim that the fortuity of such a prosecution would

instantly transform what had previously been an orientation into a “disorder.”

In sum, “pedophilia,” of itself, is simply a sexual orientation, a longstanding sexual attraction; it is not
a “disorder” as defined by the DSM-5.

The words “or dysfunction” were included in the Act’s definition to address the situation where a

person does not fill all of the diagnostic criteria for the disorder in the DSM-5. The DSM-5 allows an
evaluator to use ‘clinical judgment’ to apply a diagnosis to a person even where all criteria for a given

disorder are not met as to that person. For purposes of the aforesaid Act, this creates an impermissible
vagueness and inherent uncertainty as to the requisite element of a “disorder or dysfunction,” since any
evaluator can subjectively decide that any single, or even multiple, lacking element(s) of the definition

can be omitted and still call it a “disorder,” and since different evaluators may disagree, cumulatively thus

finding many different elements missing, and yet such may still find that disorder present.
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By precedential authority, the sex offender targeted for commitment must exhibit a constitutionally
adequate mental disorder or abnormality that must produce an inability on the offender’s pail to control
his behavior, at least to a degree sufficient to distinguish him “from other dangerous persons who are
perhaps more properly dealt with exclusively through criminal proceedings.” As shown through the

preceding allegations, in the case of sex offender commitment pursuant to SOCC laws in the regular

judicial application of such commitments, this requirement is regularly disregarded by prosecutors and
even judges or is deemed fulfilled by testimony with no scientifically valid basis, and hence no true
guarantee of substantive due process.
The element of a “disorder or dysfunction” can also be applied nearly universally. The claimed

“disorder” need not be sexual in nature or have anything to do with sexual conduct or inclinations, (e.g.,

In re Krych, 2008 WL 180140 at *3([Minn. App. 2008, unpub.]) Yet, inconsistently, the sheer fact that
one suffers from a disorder (even if diagnosed only as a ‘definitional stretch’) is held to be sufficient

evidence that one is unable to adequately control sexual ‘impulses.’ (In re Fugelseth, 2004 WL 422695 at

*9 [Minn. App. 2004]). This is unscientific non sequitur.
Conceptually, sex crimes can be divided into two categories, (a) those involving children (below or at

puberty); and (b) those not. As to the first of these categories, appellate commitment decisions under said
Act universally find that such a sex crime involving a child victim inherently bespeaks “pedophilia,”
denoting the particular definition of same in the DSM-5 of a “sexual disorder” (not a “mental illness”).

Another such “disorder” in the DSM-5 simply turns on an act of “sexual abuse of a child.” Effectively,
between the unscientific definition-by-fiat of these two disorders and the operation of this element, any

sex offender with a crime involving children qualifies for commitment under this element. (In re
Fugelseth, supra).

Those whose sex crimes did not involve a child victim can also be deemed to fulfill this element of
“disorder or dysfunction.” The SDP law’s reference to “...personality ...disorder” is a buzz-phrase

invoking the aforesaid alternative “diagnosis” of an “antisocial personality disorder.” Thus, in cases of
rape of an adult, the hazy definitional terms of that DSM-declared “disorder” are sufficiently vague as to

support such a diagnosis based on such acts alone. As stated in the preceding major section, Allen
Frances, The Essentials of Psychiatric Diagnosis, in the section discussing “Paraphilic Disorders” (pp.

169-74), declares flatly that rape is a crime, not a mental disorder. Crimes of deliberately shocking sexual
effrontery, such as ‘flashing’ one’s genitals, can also be said to be similarly antisocial by their very nature

as well.
In sum, the element of a “disorder or dysfunction” in the SDP law is almost inherently applicable in

every sex offender commitment petition by the nature of the sexual misconduct itself. Because such
“disorders” are then inherently accepted as proof of “inadequate control” of presumed “impulses,” the
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SDP ground for commitment collapses to nothing more to qualify any Respondent for such SDP
commitment than the sheer fact of a past record of sex crimes. This deprives Respondents of substantive

due process.

B. Meaninglessness of, and Lack of Protection from the Typical SOCC Law Terms,
“Impulse” and “Lack of Control”
The Supreme Court spoke in Kansas v. Crane, 534 US 407, 413, 151 L Ed 2d 856, 122 S Ct 867
(2002), of the need for “serious difficulty” controlling one’s “behavior.” Mary Prescott, “Invasion of the
Body Snatchers: Civil Commitment after Adam Walsh,” 71 U. Pitt L. Rev. 839, 851 (Summer 2010),

explains, “...[T]he Crane decision does impose a duty on prosecutors to establish proof of ‘serious
difficulty in controlling behavior.’ {Crane, ibid.).... Crane essentially served to limit the Hendricks

decision to its own facts.”
Surely, in this statement, the Supreme Court did not mean to include within that explanation of lack
of volitional control those who have perfect volitional control, but who deliberately decide to commit a

crime and then plan (often at length) how to optimize their chance of getting away with it. This scenario

is purely a matter of criminal behavior.

Thus, e.g., as to pedophilia - commonly misperceived as

uncontrollably impulsive, Ryan C.W. Hall & Richard C.W. Hall, “A Profile of Pedophilia: Definition,
Characteristics of Offenders, Recidivism, Treatment Outcomes, and Forensic Issues,” Mayo Clin. Proc.

2007: 82(4): 457-471 (2007), at p. 462, elucidates to the contrary: “...The fact that 70% to 85% of

offenses against children are premeditated speaks against a lack of perpetrator control.” (emphases
supplied).

Yet Michael Barzee, “Fifteen Years and Counting: The Past, Present, and Future of Missouri’s
Sexually Violent Predator Act,” 82 UMKC Law Rev. 513 (Winter 2014), at p. 526, provides this analysis:

“...An offender cannot at once choose to engage in behavior (culpability) and at the same time be unable
to control it (volitional impairment). In essence, the legislature wants a person who has committed a

sexually violent crime to be treated during the trial phase as having volitional control over his behavior.
...However, when the convicted sex offender nears the end of his prison sentence, the legislature wants

him to be treated as though he does not have volitional control and should therefore be civilly committed
and treated. Thus, the legislature is having it both ways, which goes against legal reasoning that a person
is either in control or not in control of their behavior.” (citing Julia C. Walker, “Law Summary, Freedom

Is to Confinement as Twilight Is to Dusk: The Unfortunate Logic of Sexual Predator Statutes,” 67 Mo. L.
Rev. 993 [2002], at 1013)”
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Eric W. Buetzow, “Ignoring the Supreme Court: State v. White, The Civil Commitment of Sexually
Violent Predators, and Majoritarian Judicial Pressures,” 58 blastings L.J. 413 (December 2006), explains

the flaw in logic of state court decisions holding that no finding of fact is required on the issue of “serious
difficulty in volitional control by a sex offender on trial for commitment:
p. 415: “I. State v. White [, 891 So.2d 502 (Fla. 2004)]: A Convenient Interpretation of Crane
“...[An] essential element was whether or not White had serious difficulty controlling his
behavior, an element required, the appellate court reasoned, by the United States Supreme Court4 s
holding in Crane. In 2004, the Florida Supreme Court granted review, giving itself occasion to
consider whether Crane indeed required a finding that the defendant had serious difficulty controlling
his or her behavior.
pp. 415-16: “In a four-to-three decision, Florida’s high court reversed the appellate court ruling
and held that the U.S. Supreme Court’s decision in Crane did not require such a finding and thus jury
instructions on this point need not be given. [Id. at 509] In other words, the court in White refused to
concede that Crane compelled an explicit volitional impairment finding for the civil commitment of
sex offenders in its state. However, after the Supreme Court’s decision in Crane, how does the White
Court justify this result?
p. 416: A. “Problems in Reasoning
“Principally, the court in White proffers what appears to be a ‘same result’ or ‘functional
equivalent’ rationale. That is, that Florida’s sexually violent predator statute will in effect only net
sexually violent offenders who have difficulty controlling their behavior, thus negating the need for
an explicit finding on volition. The court reasoned:
“’Although the Ryce Act does not state the standard in terms of whether the respondent has
serious difficulty controlling behavior, it accomplishes the same result. The respondent must suffer
from a “mental abnormality,” which predispose him to commit sexually violent offenses. Moreover,
the respondent must be “likely to engage in acts of sexual violence,” which means that “the person’s
propensity to commit acts of sexual violence is of such a degree as to pose a menace to the health and
safety of others.” One who fits such a description necessarily will have difficulty controlling his
behavior. The terms in the statute, when taken together (if not independently) comply with the
requirements of Crane' [Id. at 509-10 (quoting Section 394.912)]
“But this view of Crane is problematic on multiple fronts. First and foremost, it is difficult to
adopt such a conception of Crane given the U.S. Supreme Court’s statement that ‘[w]e do not agree
...that the Constitution permits commitment of the type of dangerous sexual offender considered in
Hendricks without any lack-of-control determination.’ [Crane, 534 U.S. at 412] Furthermore, the
mere ‘difficulty’ of controlling behavior that the White Court depicts is undoubtedly less demanding
than the standard actually articulated in Crane, which requires ‘that there must be proof of serious
difficulty in controlling behavior.’ [Id. at 413] And, not surprisingly, there is no mention by the
Supreme Court in Crane of a ‘same result’ exception that would enable state courts to forgo a lack of
control determination. [534 U.S. at 407],
pp. 416-17: “There is no confusion within the Supreme Court as to what the holding in Crane
demands. In addition to the majority’s language, Justice Scalia clearly articulates, ‘[t]oday’s opinion
says that the Constitution requires the addition of a third finding ...that the subject suffers from an
inability to control behavior.’ [Crane, 534 U.S. at 423 (Scalia, J. dissenting). Justice Scalia’s dissent
attacked the correctness and wisdom of requiring proof of volitional impairment, thereby implicitly
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confirming that imposing this requirement was exactly what the majority opinion accomplished. Id. at
421-22.]
p. 417: “Specifically, the White Court’s view requires a leap in logic that the Court in Crane was
not willing to make. Under Crane, one who suffers from a mental abnormality or personality
disorder and is deemed likely to commit future acts of sexual violence cannot be said to necessarily
suffer from serious volitional impairment, nor is the perceived likelihood of committing future acts
necessarily because of a volitional impairment. ...[A] defendant may suffer from a mental or
personality disorder that has the effect of predisposing him or her, at some level, to re-offending, yet
simultaneously be able to control his or her behavior to a high degree. Such a person may
nevertheless be found by a jury to be ‘likely’ to commit future acts of sexual violence.
“Yet under a logical reading of the majority view in Crane, a person who fits this description
would not be eligible for civil commitment.
p. 418: “Recall that in C/Ywe, just as in White, the jury made affirmative findings that (1) the
defendant sex offender suffered from a mental abnormality or personality disorder, and (2) his
condition rendered him likely to commit future acts of sexual violence. Unlike the White court, the
court in Crane was clearly unwilling to infer the existence of volitional impairment simply from these
findings. Instead, it vacated and remanded the case with instructions that ‘there must be proof of
serious difficulty in controlling behavior.’ This move demonstrates that Crane requires states to add
additional protections beyond those already implicit in their SVP statutes. [See also Peter Pfaffenroth.
“The Need for Coherence: States’ Civil Commitment of Sex Offenders in the Wake of Kansas v.
Crane, 55 Stan. L. Rev. 2229, at 2248 (2003).]
“...The original Crane instructions contained a substantive definition of ‘likely,’ which was
defined as ‘more probable to occur than not to occur.’
“...[T]he Court ultimately rejected a view of Hendricks and the Constitution that would permit
different judicial treatment for mental impairments already thought to necessarily be of a volitional
nature.”
Kenneth W. Gaines. “Instruct the Jury: Crane’s ‘Serious Difficulty’ Requirement and Due Process,”

56 iS'.C. L. Rev. 291 (Winter 2004), explains in more depth thus:
p. 300:
“The trend of state appellate courts, with Justice Scalia’s blessing, has been to
ignore Crane. Most state courts have maintained that their civil commitment laws already commit
only those who lack significant volitional control because of the nexus between the targeted disorder
and the offender’s acts that ‘necessarily and implicitly involves proof that the person’s mental
disorder involves serious difficulty for the person to control his or her behavior. These states concede
that Crane requires determination of some lack of control before the state can civilly commit an
offender. However, these states argue that Crane does not require a specific jury finding that a
respondent lacks volitional control, because the Court in Crane upheld the commitment in Hendricks
as constitutional despite the absence of any specific jury determination of lack of control.
...Minnesota ...[has] adopted this interpretation [citing Zw re Ramey. 648 N.W.2d 260, 266-67 (Minn.
App. 2002) (noting that the Minnesota statute in question implicitly includes a finding of “serious
difficulty”]. These state court decisions are contrary to the Court’s determination in Crane, which
required specific proof of‘serious difficulty controlling behavior.’”
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p. 316: “The unpublished case of In re Martinelli, [2000 Minn. App. LEXIS 973 (Minn. App.
9/12/00)] can dispel any lingering doubt about Crane's meaning. The United States Supreme Court,
after granting certiorari, vacated the Minnesota court’s opinion [Martinelli v. Minnesota, 534 U.S.
1160 (2002)]. The Minnesota court had relied on the reasoning of a 1999 Minnesota Supreme Court
case [In re Linehan, 594 N.W.2d 867 (Minn. 1999)] to read into the Minnesota statute an implicit lack
of control instead of requiring proof of a lack of control as a separate element that the state had to
prove for civil commitment of an SVP. [In re Martinelli, 2000 Minn. App. LEXIS 973, at *4-5 (citing
In re Linehan, 594 N.W.2d at 867).] The Supreme Court remanded the case for reconsideration in
light of Crane. [Martinelli, 534 U.S. at 1160.] On reconsideration, the Minnesota Court of Appeals
recognized that Crane requires a specific finding of‘lack of control based on expert testimony tying
that lack of control to a properly diagnosed mental abnormality or personality disorder before civil
commitment may occur.’ [In re Martinelli, 649 N.W.2d 886, 890 (Minn. App. 2002)].
“...The Supreme Court ordered the Minnesota and Illinois Courts to apply Crane's volitional
control standard as new law. Thus, Crane is distinguishable from Hendricks, because Crane creates
new law requiring a separate finding of lack of volitional control as an additional element of proof
from which a court or jury is to make a decision.” (emphases supplied)

Nothing in Crane or in any other Supreme Court case provides justification for any proposition that
the meaning of the United States Constitution has been surreptitiously changed to authorize supplanting

the inviolate role of criminal law by such a sweeping use of preventive detention and forced mental
treatment of those thought likely to be tempted to commit crimes for such general “criminal thinking.”
To avoid this unintended slide into an end to all criminal procedural rights, that passage from Crane

must be read with “behavior” as referring to behavior in a given moment of opportunity without any such
advance planning or premeditation, and “serious difficulty” must be read as limited in reference to such

difficulty in controlling one’s involuntary response to an impulse to commit a criminal sexual act at that
moment. Indeed, this view is confirmed by the explanation offered for the Crane majority by Justice

Breyer, at 534 US 413, that “...a critical distinguishing feature of that ‘serious ...disorder’ [as discussed

in Kansas v. Hendricks] consisted of a special and serious lack of ability to control behavior.”

In

Hendricks, at 521 US 374, Justice Breyer stated that “...Hendricks suffers from a classic case of

irresistible impulse, namely, he is so afflicted with pedophilia that he cannot ‘control the urge’ to molest
children;....” (emphasis supplied) Illustrating how this is to be applied, Justice Breyer, writing for the
majority in Crane, continued, at 534 US 414-15, “Hendricks himself stated that he could not ‘control the
urge’ to molest children. 521 U.S. at 360,

[O]ur cases suggest that civil commitment of dangerous

sexual offenders will normally involve individuals who find it particularly difficult to control their

behavior.” This statement is consistent with the concept of inability in the moment to control an impulse,
but is inconsistent with the idea that someone merely has a predisposition to commit crimes of a given
sexual type generally.
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Any broader reading of the requirement for “serious difficulty” sends American law inexorably down

the path of sacrifice of all personal rights at the altar of a new “preventive state” of overriding power over
all individuals, with the right to invade one’s innermost thoughts and secret temptations and to confine

one indefinitely in an attempt to eradicate such thoughts and temptations. This is not just madness, it is

the ultimate form of tyranny.
The only true standard of such dangerousness for commitment purposes is whether one so utterly

lacks control of his own actions in the moment (volitional impairment) that, in that moment, he certainly
will act upon an impulse that he simply cannot resist.
Only a few among all SOCC confines in any state having such legislation can be fairly argued to lack
such self-control. Because that standard of lack of volitional control is already within the parameters of

commitment under traditional commitment laws for those who are “mentally ill and dangerous,” and

since such compulsion to act on an impulse is defined as a symptom of mental illness, those few can be
committed under that statute; there is no need for a commitment statute specific only to sex offenders.

On the contrary, sex crimes are almost always the subject of extensive pre-planning and even long

term preceding actions (think: grooming, for instance) aimed at setting up an ideal opportunity for the
crime(s) to follow. No matter how deplorable anyone finds that conduct, it is the absolute antithesis of

lack of self-control. While one may argue that such deviousness and plotting call for harsh criminal

penalties, it is illogical to argue that such cunning shows impaired volitional control. Thus, the resistance
to mass release of the rest of us, who never had any such problem of control of our actions in any

situation, is clearly the product of emotional reaction, rather than any process of dispassionate reasoning.
In point of fact, “the line between an irresistible impulse and an impulse not resisted is probably no

sharper than that between twilight and dusk.” {Kansas v. Crane, 534 U.S. at 421). Short of a persons’ own
admission that he cannot control his criminal sexual behavior, there is no scientifically accepted means of

any certainty of deducing such lack of ability to control such behavior.
Jennifer S. Jason, “Beyond No-Man’s Land: Psychiatry’s Imprecision Revealed by Its Critique of

SVP Statutes as Applied to Pedophilia,” 83 So. Cal. L. Rev. 1319, 1349-50 (2010), explains that the
Supreme Court’s decision in Kansas v. Crane, supra,
“did not give guidance as to a specific definition of ‘’’lack of control,’ stating that ‘inability to
control behavior” will not be demonstrable with mathematical precision. It is enough to say that there
must be proof of serious difficulty in controlling behavior.’ After Crane, it is now unclear what the
notion of volitional control means. Lower court cases since Crane have articulated contradictory
standards relating to volitional impairment, and there is no clear standard for what qualifies as
inability to control.
“Although Crane suggests that the SVP evaluations for offenders convicted of having sex with a
child consist of three distinct requirements: (1) mental abnormality (pedophilia), (2) volitional
impairment, and (3) dangerousness, in practice the volitional impairment component has been
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collapsed into either the mental abnormality requirement or the dangerousness requirement. The
assumption of volitional impairment based on a diagnosis of pedophilia appears rarely used. More
often, the volitional impairment step is collapsed with the dangerousness step and thus a statistical
risk assessment analysis is used.
“...Risk assessment measures, ...essentially are a measurement of sexual acts.”
Norman J. Finkel, “Moral Monsters and Patriot Acts: Rights and Duties in the Worst of Times,” 12/2

Psychology, Public Policy, and Law 242-277, at 255 (2006), observes:
“...[RJeviews (Grisso, 2003; Melton, Petrila, Poythress, & Slobogin, 1997: Nicholson, 1999;
Wrightsman & Fulero, 2005) of the prevailing forensic assessment instruments have found that
despite improved reliability, there is no valid test to measure whether or not an individual can or
cannot control his or her impulses. Normatively, the problem has been that when experts proffer
qualitative conclusions that these defendants cannot control their impulses, they are, in effect,
impermissibly answering the ultimate opinion question that falls within the jury’s province while
their answers seem to violate the legal standards for admitting expert testimony.”
“As Jackson, Rogers, and Shuman[, “The Adequacy and Accuracy of Sexually Violent Predator
Evaluations: Contextualized Risk Assessment in Clinical Practice,” 3 International Jour. Of Forensic
Mental Health 115-129 (2004)] observed, “...no variables on either the actuarial methods or the
structured clinical methods allow the clinician to draw conclusions regarding the volitionality of the
offender’s behavior’ (p. 26)” R. Prentky, E. Janus, et al., “Sexually Violent Predators in the
Courtroom: Science on Trial, 12 Psychology, Public Policy, and Law 357, 364 (2006)
Of course, statistical analyses can say nothing about a given individual’s lack of volitional control.
Actuarial methods may attempt to categorize the offender and to apply a past statistic of recidivism by

others to him. The inaccuracy and inherent uncertainty of this method is addressed supra. However,

even assuming accuracy and certainty, a prediction of commission of a sex crime in the future cannot say

whether such commission would be a result of inability to control a momentary strong impulse, or simply
a deliberate act, perhaps one planned for months in advance. Only the former would offer support for an
SOCC commitment.

Eric S. Janus, “Sex Offender Commitments: Debunking the Official Narrative and Revealing the
Rules-in-Use,” 8 Stanford Law and Policy Review 1\, 81-82 (Summer 1997) observes that “[tjhis concept

of‘volitional dysfunction’ has consistently baffled judges, forensic professionals, and philosophers. At
Footnote 166, Janus quotes Stephen J. Morse, “Causation, Compulsion, and Involuntariness,” 22 Bull.
Am. Acad. Psychiatry Law 159, 166 (1994):

“No consensus about involuntariness exists among ‘experts’ or laypeople. Although many
forensic psychiatrists and psychologists (and lawyers) assume that they possess a good account of
involuntariness and of so-called pathologies of the will and volition, no satisfactory and surely no
uncontroversial account of any of these topics exists in the psychiatric, psychological, philosophical,
or legal literatures.”
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“Caused Behavior
“...[W]e should not use the concept of ‘caused behavior’ as a defining characteristic of inability
to control, as this concept is often confused for the latter. It is assumed that if certain behavior is
‘caused’ by a given psychological condition, then the person had no ‘control’ over the behavior. But
this approach proves too much. All human behavior is ‘caused,’ but we nonetheless insist that
humans have control over their behavior, at least in general. It may be that we will want to say that
certain kinds of ‘caused behavior’ evidence inability to control, such as a behavior ‘caused’ by a
particular kind of mental disorder. But then the real work will be done by our characterization of the
mental disorder, not by the attribution of causation.,’ And just as being ‘caused’ does not make
behavior beyond an individual’s control, so too being ‘caused by a mental disorder’ does not ipso
facto justify that ascription:
“[T]he fact that an individual’s presentation meets the criteria for a DSM-IV diagnosis does not
carry any necessary implication regarding the individual’s degree of control over the behaviors that
may be associated with the disorder. Even when diminished control over one’s behavior is a feature
of the disorder, having the diagnosis in itself does not demonstrate that a particular individual is (or
was) unable to control his or her behavior at a particular time.’” [Note 41: American Psychiatric
Assn., Diagnostic and Statistical Manual of Mental Disorders (4th ed. 1994 - “DSM-IV”); also
stating, at Note 40, that “the notion that given behavior is ‘caused’ by a mental disorder is itself an
extremely problematic conclusion to draw,” citing: Virginia Adige Hiday, “Understanding the
Connection Between Mental Illness and Violence,” 20 Int’l J. Z. & Psychiatry 399, 412 (1997)]
{Eric S. Janus, “Sex Offender Commitments and the ‘Inability to Control’ - Developing Legal
Standards and a Behavioral Vocabulary for an Elusive Concept,” Chapter 1 in: The Sexual Predator:
Legal Issues, Clinical Issues, Special Situations (Vol. II) Anita Schlank, ed. (Civic Research Institute,
Kingston, N.J. 2001), at pp. 1:8-l :9)
“APPLICATION TO SEX OFFENDERS
“The Strong Impulses Model
“Impulsivity; Antisocial Personality
“...The typology of sex offenders Hudson et al. developed includes types that are inconsistent
with the strong urges paradigm and makes distinctions between ‘appetitively driven’ offense
pathways and ‘impaired-regulation’ models of offending. The most frequent type they describe does
not fit into the strong urges paradigm because it entails a positive attitude toward offending, involves
explicit decisions to offend, arises out of a basically happy affective state and, after the offense,
concludes with a commitment (to self) to continue the offending behavior. This description does not
fit with the typical ‘strong urges’ model because there is no growing internal pressure to act, no
attempts to control, and no regret or feeling bad afterwards. Rather than representing an impaired
ability to control behavior, this pathway, in Hudson et al.’s description, represents an example of
‘expert’ or skilled performance.
“Paraphilia in the DSM-IV definition is characterized by ‘recurrent, intense sexual urges,
fantasies, or behaviors ...[that] cause clinically significant distress or impairment in social,
occupational, or other important areas of functioning.’ This definition accommodates intense ‘urges’
but could be satisfied by ‘intense behaviors’ as well, and says nothing about failed attempts to control
the urges.” {Id., p. 1:13)
“The Problem of Offender Acquiescence to Impulses
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“...The normal ‘bias’ in self-reporting is to minimize responsibility by disclaiming the ability to
control. In their study of convicted rapists, for example, Scully and Marolla found that 83 percent of
their subjects viewed themselves as ‘nonrapists.’ More than half of those, while admitting their
involvement, ‘explained themselves and their acts by appealing to forces beyond their control, forces
which reduced their capacity to act rationally and thus compelled them to rape.’ [emphases supplied]
“...As Baumeister et al. put it with respect to the unsuccessful dieter: ‘Someone may claim that
she cannot control her eating, but do her jaws really move up and down to chew the food against her
will?’....
‘Although it is very difficult to obtain decisive empirical data regarding the issue of acquiescence,
we suspect that acquiescence is the norm, not the exception. It is rare that human behavior is the
result of inner forces that the person is entirely helpless to stop or control.’ [emphases supplied]
“...Of course, the mere fact that there is acquiescence does not mean that the inability-to-control
ascription is inapposite. Rather, the presence of acquiescence simply highlights what I have argued
earlier, that the standard for a judgment of inability to control contains a heavily normative, or moral
judgment.” [emphasis supplied] (A7.,pp. 1:14-1:15)
“’It is our view that sexual offenders are not suffering from any disease and that their behavior is
not out of their control.... In fact, it is clear from an examination of the behavior of these men that
their offending is very well controlled.’ [JT.Z,. Marshall, et al.. “Present Status and Future Directions,”
in Handbook of Sexual Assault: Issues, Theories & Treatment of the Offender 389, 391 (W.L.
Marshall, et al., eds., 1990)]
“Pithers ...agrees:
“‘Offenders are informed that urges do not control behavior. Rather, giving into an urge is an
active decision, an intentional choice for which he is responsible.’” [William D. Pithers, “Relapse
Prevention with Sexual Aggressors: A Method for Maintaining Therapeutic Gain and Enhancing
External Supervision,” in Handbook of Sexual Assault: (etc.), supra, 343, 345] [Id.. p. 1:16; emphases
supplied]
[Note 175 adds that: “Prentky et al. state that planning the offense is one of the most frequent
precursors to offenses by child molesters, being exhibited by 73 percent of the sample in one study.
See: Robert A. Prentky et al.. Child Sexual Molestation: Research Issues (U.S. Dept, of Justice, June
1997) at 8.” Thus, e.g., Janus. “Sex Offender Commitments and the ‘Inability to Control’ Developing Legal Standards and a Behavioral Vocabulary for an Elusive Concept,” supra, at 1:19,
describes a “pathway “to sex offending identified by Ward and Hudson as “approach-explicit”,
which “involves ‘conscious, explicit planning and well-crafted strategies that result in a sexual
offense.’ This pathway involves competent self-regulation but ‘inappropriate, harmful’ goals,
standards, and attitudes.”]
“Let us consider a sex offender who falls into Ward and Hudson’s approach-explicit category, an
offender who desires to continue abusive sex and actively plans for it. How should we classify this
person with respect to control capacity?
“There are two sound reasons for refusing to ascribe an inability to control. First, this person
exhibits self-regulation skills rather than a self-regulation deficit. He has characteristics that we
associate with deliberate, under-control behavior, such as careful planning and explicit decision
making. Second, because he desires to continue offending, there is an absence of evidence from
which one could conclude that he lacks the capacity to control his behavior. Since he has not yet tried
hard to stop, we have no basis forjudging whether he could refrain from offending if he tried ‘hard
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enough.’ The only potential basis for ascribing an inability to control to this person is that his
offending is so much a part of his personality, so ingrained in his values and personal goals, that he
‘could not act otherwise.’
“This, of course, is a rhetorical move that could be made with anyone at any time. We are all,
after all, who we are. If we say that the pedophile lacks the ability to control his behavior because his
behavior is determined by his personality, then we must say that we all lack that ability. This is a
dangerous rhetorical move because it undercuts the general assumption of free will and moral
responsibility, absolving the individual of responsibility for his or her own character.” (Id., pp. 1:2021; emphases supplied)
“Meeting the Constitutional Criteria
“...As a general matter, the kinds of self-regulatory failure that characterize sexual offending do
not narrow the group eligible for civil commitment, and do not provide a means of distinguishing sex
offenders from the great mass of other criminals. In fact, the impulsivity that marks many sex
offenders is the hallmark of general criminality. Further, though the consequences of self-regulatory
failure among sex offenders are horrendous, [such failures compare to] failures that impair people’s
ability to obey the law, quit smoking, lose weight, stop gambling, or achieve any difficult, longhorizon goal. As Baumeister et al. observe, ‘Self-regulation failure has been implicated as possibly
the single greatest cause of destructive, illegal, and antisocial behavior.’” [emphases supplied] (Id., p.
1:20)

Eric Janus, Failure to Protect, at p. 41, expands on this, commenting:
“Difficulty controlling’ behavior is ubiquitous among ‘normal’ human beings. Many people have
difficulty - serious difficulty - controlling their eating, smoking, gambling, alcohol or drug use,
computer gaming, or work hours. ...|T]he point of the ‘volitional dysfunction’ requirement is to
identify some mental characteristic of commitment candidates that distinguishes them from others.
Impaired self-control does not accomplish this. The legal standards for volitional impairment are so
vague that they are unlikely to provide any kind of guidance or limitation on commitment decisions.”

C. High Sex-Crime Recidivism Is a Baseless Myth; Low Sex-Crime Recidivism Is Universal,
Even as to Former Recidivists.
“A base rate is simply the proportion of a designated population sharing a certain
characteristic.... The base rate for criminal sexual recidivism for previously convicted sex offenders

is the concept of relevance within the risk assessment portion of sex offender commitment
evaluations.” Dennis M. Doren, Evaluating Sex Offenders, supra, at p. 145 (emphasis supplied). This

definition refers to all convicted sex offenders, taken as a group - not sub-segments within that group.
The claim in support of a claimed need for SOCC commitment to protect public safety from
purported high recidivism as to sex crimes is an utter myth contrary to the facts.
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A 2015 academic article by a Professor Ira Ellman & Tara Ellman, titled “’Frightening and
High’: The Supreme Court’s Crucial Mistake about Sex Crime Statistics,” 30 Constitutional Commentary

495, serves as a classic expose of the false claims against sex offenders as a class that are eagerly picked
up and disseminated (in this case by Ted Olson, one of the chief officials of the United States Justice

Department. This particular falsehood was swallowed hook, line & sinker by Justice Kennedy, causing
him to vote against a sex offender in a crucial case.
Worse, it appears that Justice Kennedy continued to think later that this false statement, claiming

extremely high recidivism by sex offenders, is true. Since then, notably, he decided against sex offenders

in the critical case about federal commitment of sex offenders, United States v. Comstock.
Without more ado, here is the set of relevant excerpts from this important article.

pp. 495-96: “[Referring to the 4-justice plurality opinion in MeKune v. Lite, 536 U.S. 24, 33
(2002)] Justice Kennedy...wrote that the recidivism rate ‘of untreated offenders has been estimated to
be as high as 80%.’ The treatment program, he explained ‘gives inmates a basis ...to identify the
traits that cause such a frightening and high risk of recidivism.’”
p. 496: [Smith v. Doe, 538 U.S. 84 (2003), quoting Justice Kennedy’s opinion in McKune v.
Lile:] “’The legislature’s findings are consistent with grave concerns over the high rate of recidivism
among convicted sex offenders and their dangerousness as a class. The risk of recidivism posed by
sex offenders is “frightening and high.” McKune v. Lile, 536 U.S. 24, 34 (2002).”
pp. 497-98:
“McKune provides a single citation to support its statement ‘that the recidivism
rate of untreated offenders has been estimated to be as high as 80%’: the U.S. Dept, of Justice Nat.
Institute of Corrections, A Practitioner s Guide to Treating the Incarcerated Male Sex Offender xii
(1988). Justice Kennedy likely found that reference in the amicus brief supporting Kansas filed by
the Solicitor General, then Ted Olson, as the SG’s brief also cites it for the claim that sex offenders
have this astonishingly high recidivism rate. This Practitioner ’s Guide itself provides but one source
for the claim, an article published in 1986 in Psychology Today, a mass-market magazine aimed at a
lay audience. [Footnote 12: Robert E. Freeman-Longo & R. Wall, “Changing a Lifetime of Sexual
Crime,” Psychology Today, Mar. 1986, at 58. Freeman-Longo is the author described in the rest of
this paragraph. Wall, the second author, is identified in the article as a therapist in a treatment
program Freeman-Longo directed; no further information about him came up in a Google search.]
“That article has this sentence: ‘Most untreated sex offenders released from prison go on to
commit more offenses - indeed, as many as 80% do.’ [Id. at 64]. But the sentence is a bare assertion:
the article contains no supporting reference for it. Nor does the author appear to have the scientific
credentials that would qualify him to testify at trial as an expert on recidivism. [Footnote 14: “...[A]
Google search found that [Freeman-Longo’s] only professional degree is a Master of Rehabilitation
Counseling. His online CV indicates no academic or research appointments at any institution....
[T]he author has elsewhere expressed the view that current registration laws ‘may do more harm than
good’ because, among other things, they apply to many people who are low-risk and often burden
efforts at rehabilitation. Robert E. Freeman-Longo, “Revisiting Megan’s Law and Sex Offender
Registration: Prevention or Problem,” in Sexual Violence: Policies, Practices, and Challenges in the
United States and Canada (James Hodgson & Debra Kelley, eds. 2001). It appears the author has in
recent years moved from traditional counseling to providing biofeedback services under the name
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Serendipity Healing Arts; see SERENDIPITY HEALING ARTS, http://roblongo.com/index.php (last
visited Aug. 26, 2015).]
pp. 499-500:
“The Solicitor General’s brief in Smith is also the likely source of a second
influential phrase about sex offenders. The brief frames the question before the Court with this
opening statement:
‘Sex offenders exact a uniquely severe and unremitting toll on the Nation and its citizens for
three basic reasons: ‘they are the least likely to be cured’; ‘they are the most likely to reoffend’;
and ‘they prey on the most innocent members of our society.’ United States Dep’t of Justice,
Bureau of Justice Statistics (BJS), National Conf, of Sex Offender Registries (National Conf.) 93
(Apr. 1998)’
“...[T]he statement is rather odd. What does it mean to say that sex offenders are ‘the least likely
to be cured?’ Least likely to be cured of what? Of the inclination to commit sex crimes? In that
case, who’s more likely to be cured? People who don’t have that inclination in the first place? It’s
hard to imagine any scientist making such an incoherent statement, and a search for the referenced
‘Justice Department Report’ reveals that none did. The ‘report’ is merely a collection of speeches
given at a 1998 conference of advocates for sex offender registries. The collection’s cover sheet
disavows any Justice Department endorsement of its contents. The ‘least likely’ phrase is taken from
a speech in this collection given by a politician from Plano, Texas, who never claimed any scientific
basis for it. Indeed, she did not even claim it was true. What she actually said was that it is a
statement she likes to make. The Solicitor General’s representation of this statement as a Justice
Department conclusion about the nature of sex offenders was at best irresponsible.”

Jeffrey Abracen & Jan Looman, “Evaluation of Civil Commitment Criteria in a High Risk Sample of

Sexual Offenders,” 1 Jour, of Sexual Offender Commitment: Science and the Law, 124-140 (2006), at p.
124, reported finding

“...that none of the sub-groups of [purportedly high-risk] offenders [i.e., scores

of 5 or higher on the Static-99] reoffended at rates which approached 50% (approximately 5-year follow
up)....” (emphasis supplied).

A 2002 study by the U.S. Dept, of Justice found that of sex offenders released in 1994 from prisons in

15 states, only 5.3% were rearrested for another sex crime within three years. Of the convicted child

molesters in this group, only 3.3% were rearrested for another sex crime against a child.
A 2007 Minnesota Dept, of Corrections study derived a mere 3.2% sex-crime recidivism base rate

over an average 8.4-year post-prison-release period for all sex offenders.

This is a virtual tie with

murderers for lowest recidivism. That report attributed that low recidivism rate, in substantial part, to
“the longer and more intense post-releases supervision of sex offenders.” (Id., p. 3).

Furthermore, that 3.2% figure represents an exaggeration. The report announcing it explains at page
1, “Because the baseline rate for sexual recidivism is relatively low, all three offense levels

(misdemeanor, gross misdemeanor, and felony) were included in this study....” This choice of inclusion
of misdemeanors is inconsistent with all other known ARAIs and with the universal reporting practice of

all other states. No breakdown between felonies and misdemeanors is given in that report. However, it
would appear to be reasonable to assume that perhaps one-third of the recidivistic sex crimes included
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were only misdemeanors. If so, the felony sex-crime recidivism base rate in Minnesota comparable to
other states would be approximately 2.1%. This over-reporting of the Minnesota base rate of sex crime
recidivism is the basis of the MnSOST-3/3.1/3.12. In the downward adjustment used here, this means

that the predicted probabilities of recidivism start from an inbuilt overestimate of 3/2 (or +50%). Thus,
someone predicted to have a recidivism probability of 30% would actually only have a 20% probability.

This is before consideration of Wollert’s inherent prediction error due to any low base rate.

Grant Duwe, Ph.D., a Minnesota Department of Corrections psychologist, in “Better Practices in the
Development and Validation of Recidivism Risk Assessments: The Minnesota Sex Offender Screening

Tool-4,” (July 13, 2017) Criminal Justice Policy Review (2017; hard-copy citation still unavailable),
proves up this exaggeration, reporting the result of a vast statistical survey of fifteen recent years of
releases of sex offenders: “...Using sex offense conviction rates within 4 years of release from prison as

the failure criterion, the data showed that 130 (2.3%) offenders in the overall sample were recidivists....”
This finding parallels those in other states in the last ten years.
Abracen & Looman continues at p. 125:

““...The phenomenon of relatively low base rates of sexual offense recidivism is commonly
referred to as the base rate problem. The base rate problem is critical, as [E.S.] Janus & [P.E.] Meehl
[“Assessing the Legal Standard for Predictions of Dangerousness in Sex Offender Commitment
Proceedings,” 3 Psychology, Public Policy and Law 33-64] (1997) have demonstrated that with a
base rate of under 30%, given the current state of the art in risk assessment, prediction will be wrong
most of the time. Even if one disputes the assumptions made by Janus & Meehl, the fact that there is
a relatively low base rate of long-term sexual recidivism suggest that evaluators may have a difficult
time differentiating those offenders who are going to offend sexually in the future from those who
are not.”
[p. 135:] “The results of the present study fail to support the validity of the criteria commonly
used in SVP assessments. ...[Recidivism rates were well below the standard set by SVP
commitment criteria.”
[p. 136:] “...[I]t would be unlikely that even well trained clinicians could accurately predict who
might represent a lifetime risk of sexual offense recidivism of over 50% except under the most
extreme circumstances. Given such extreme circumstances are very rare (e.g., a score of 7 or higher
on the Static-99 perhaps with a clear statement that the offender intends to reoffend sexually) one has
to question the reliability of predictions where the necessary criterion (i.e. over 50%) is so many
times higher than the observed rates of sexual recidivism....”
Contrary to false assertions that sex offense recidivism cumulates on a straight-line probability basis
over post-release years, that Minnesota Department of Corrections study concluded that most sex

offenders who reoffended after prison release did so within the first five years.

Indeed, the actual

statistics in that report (“Sex Offender Recidivism in Minnesota,” April 2007) actually shows that almost

all sexual reoffending occurs in the first five years, if at all. This contradicts claims that 20-year or longer

- 114 -

extrapolations of chances of recidivism must be considered in sex offender commitments. Of importance,

that study also found that the first-three-year post-release recidivism rate among sex offenders had
dropped from 16.7% for those released in 1990 to 2.5% for those released in 2002. That report attributed

that reduction, in substantial part, to “the longer and more intense post-release supervision of sex
offenders.” (Id., p. 3). It is equally important to note that thus study’s protocol excluded the impact of

commitment from the dwindling recidivism percentages reported. That is, those newer low rates would
still exist in the absence of commitment.

Similar low rates of sex-crime recidivism have been found in other states in the last ten years as well.
A 2007 study by the Missouri Dept, of Corrections found a 3% re-offense rate among sex offenders

released in 2002.
An Alaska Judicial Council report in 2007 matched this 3% figure.
A 2008 study by California’s Sex Offender Management Board of 4,204 sex offenders found 3.38%

sex-crime recidivism after ten years of prisoner release.
An Indiana corrections report on sex offenders released in 2005 found only 1.05% recidivism over

three years.

Michael Barzee, in “Fifteen Years and Counting: The Past, Present, and Future of Missouri’s

Sexually Violent Predator Act,” 82 UMKC Law Rev. 513 (Winter 2014), at p. 527, offers these congruent
figures:
“...[SJeveral state studies involving sex-crime recidivism found relatively similar small
percentages of rearrests - Iowa’s rate of recidivism was three percent over a four-year period,
Washington’s rate of recidivism was three percent after about five years, and Ohio’s was eight
percent at ten years.” (citing Melissa Hamilton, “Public Safety, Individual Liberty, and Suspect
Science: Future Dangerousness Assessments and Sex Offender Laws,” 83 Temp. L. Rev. 697 at 70809 [2011])
Daniel Montaldi, “A Study Of The Efficacy Of The Sexually Violent Predator Act In Florida,” 41

Wm. Mitchell Law Rev. 780-865 at p. 811, 818 (2015), found that, even as to sex offenders considered for
commitment in Florida but not ultimately committed, only 1.88% were subsequently re-convicted of a
new sex charge within an average release time of six years.

Even among those recommended for

commitment, but released, the reconviction rate totaled only about 3.6% (id.), even though most of this

cadre had only minimal supervision (z<7., p 819). Montaldi also reports sex-crime recidivism rates from
other states as equally low: Connecticut: 3.6%; Washington: 2.7%; and Texas: 5.5% (without

supervision) and 2% (with supervision), all within five years of prison release. Montaldi concluded that
sex offenders who get committed present only the same risk of re-offense as first-time sex offenders, that
is, about 3-5% probability of re-offense within 5 years. Two separate studies of sex offenders in Florida
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that he analyzed show this quite clearly. This demolishes the utter myth of high recidivism by sex
offenders, and particularly by the so-called ‘worst of the worst’.
In contrast, Marcus A. Galeste, Henry F. Fradella & Brenda Vogel, “Sex Offender Myths in Print
Media: Separating Fact from Fiction in U.S. Newspapers,” 13 Western Criminology Review 4-24 (2012)
(http://wcr.sonoma.edu/vl3n2/Galeste.pdf ), notes at p. 5 that these infinitesimal figures of sex offender

recidivism stand “in sharp contrast to the three-year recidivism rates for burglary, which was estimated at
74%, larceny, estimated at 75%, auto theft, estimated at 70%, or driving under the influence, estimated at

51% (Patrick A. Langan & David J. Levin, “Recidivism of Prisoners Released from Prison in 1994”,

Washington, DC: U.S. Dept, of Justice, Bureau of Justice Statistics (2002); Marcus Nieto & David Jung,
“The Impact of Residency Restrictions on Sex Offenders and Correctional Management Practices: A

Literature Review,” (CRB # 06-008), Sacramento, CA: California Research Bureau 2006);

http://www.library.ca.gov/erb/06/08/06-Q08.pdf; Lisa L. Sample & Timothy M. Bray, “Are Sex Offenders
Dangerous?”, 3 Criminology and Public Policy 59-82 (No. 1, 2003))

The notion of sexual

compulsion suggests that sex offenders recidivate at an unusually high rate; yet research suggests
otherwise....”

Simply put, high sex-crime recidivism is only a myth - anywhere. The fundamental, governing fact
here is that low sex-crime recidivism is universal, even as to former recidivists.

Given this fundamental reality, regardless of the horrors in any given sex offender’s past record of sex

crimes, there is virtually no one who can be said to have a statistical probability of re-offense greater than
50%, much less “highly likely.” Hence, concern about a need to detain those deemed “truly dangerous” is

a case of tilting at windmills mistaken in myopia for opponents.
recidivism rate, no one “probably will” recidivate.

Especially because of that low

Therefore, identifying which sex offenders will

probably recidivate is a scientific impossibility. Montaldi, p. 813.
At p. 843, Montaldi sums up the situation thus:
“...Despite experts’ best efforts to be selective, a group of offenders distinguished as being in
need of evaluation and a final group assessed to be the most dangerous, differ only somewhat (within
a few percentage points) from sex offenders left undifferentiated (after vast differences in sample
sizes are taken into account, e.g., 30,000 vs. 1200 vs. 366). With regard to the risk-related
characteristics of representative offenders in each group, such differences are unlikely to be clinically
meaningfu 1: the overwhelming majority of offenders in all groups give no indication of continued
sexual offending. Very serious problems exist in evaluation methods and technologies when sexual
recidivism rates for offenders determined to be “likely” to continue sexual violence if released differ
only slightly from offenders determined to not meet this standard.”
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D. Prediction of Future Individual Behavior is Impossible; the Baselessness of the Assertion
That ‘The Past Is The Best Predictor Of The Future’

Precise predictions of human individual behavior are scientifically impossible because human

behavior is a paradigmatic complex system. Complexity theory explains that human individuals are

interacting parts of a complex world, interacting with our environment and other humans, and that each

brain originating behavior is itself a compel organ.

Human experience, including both day-today

experience and internal processes, is utterly dynamic, fluid, and unpredictably variable. Future behavior
is a result of so many factors, many unknown, and some even unknowable, that predicting one’s behavior

even over the next several days is as challenging, if not more so, than predicting the whether accurately

for that same period. Predictions of individual behavior over as little as the ensuing six months, let alone
over the course of several years, or even decades, is in complete defiance of the complexity theory, and
therefore is inherently doomed to inaccuracy. Human future behavior cannot be reliably predicted by
probabilities.

Erica Beecher-Monas and Edgar Garcia-Rill, “Danger at the Edge of Chaos: Predicting Violent
Behavior in a Post-Z)tfw£e/7 World,” 24 Cardozo L. Rev. 1845 (May 2003), explain the application of this

complexity principle thus:

(p. 1885): “Complexity Theory and the Problem of Prediction
“Predictions in closed systems are always highly contingent, and human behavior is an
emblematic complex system. ‘A complex adaptive system is a collection of individual agents with
freedom to act in ways that are not always totally predictable, and whose actions are interconnected
so that one agent’s actions changes the context for other agents.’ The principles of complexity theory
have largely replaced deterministic notions of causation in biology, and some aspects of physics as
well. Complexity theory explains that we, as individuals, are interacting parts of a complex world,
we have numerous interactions with our environment, and the instigator of our actions, the brain
itself, is a complex organ.
“Interactions of complex systems simply cannot be predicted far in advance with any accuracy.
We cannot predict the occurrence of an idea or the behavior that results from it any more than we can
predict next week’s weather. We can discern regular patterns of weather which recur under particular
conditions, but the weather will change in unpredictable ways when any of the underlying conditions
change. The problem is two-fold: first, small errors in determining the original conditions (i.e., the
predictors) may yield large errors in calculating expected outcomes; and second, even when the
properties of the individual components are understood, the behavior of a system with many
interacting components is inherently unpredictable.
“Complexity theory explains the notorious difficulty of predicting violent storms. As one judge
noted, 4 A weather forecast is a classic example of a prediction of indeterminate reliability, and a place
peculiarly open to debatable decisions.... Weather predictions fail on frequent occasions.’ Why
should this be so? The weather is a classic case of chaotic behavior (where small errors in
measurement of initial conditions give rise to grossly inaccurate predictions) and emergent
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phenomena (where many components interact). Weather is due to ‘the behavior of the gases that
make up the earth’s atmosphere under the influence of the rotation of the earth and the sun’s radiant
energy.’ Although the atmosphere obeys the equations of fluid dynamics and should therefore be
determinable, it also is governed by the nonlinear dynamics of the Lorenz attractor, a mathematical
description of the trajectories of motion of atmospheric flow in three dimensions. As a result, the
weather patterns display both order and chaos. What this means in terms of predictability is that
weather predictions are fairly accurate for the next day, but fall off rapidly for three-day forecasts,
and become highly chaotic after six days.
“The importance of measuring relevant information is stressed in complexity theory. In weather
prediction, for example, ‘over 10,000 land-based stations and hundreds of ships collect weather
information daily at six-hour intervals.’ Feedback about prediction is crucial. In addition to the
weather stations, there are satellites, balloons, aircraft, and human spotters making daily observations,
and funneling them to one of several meteorological centers. These centers generate regional reports,
which are then adapted to local conditions. A huge amount of information is generated and analyzed
at frequent intervals, something unlikely to be achieved in human behavior.
(p. 1887):
“This illustrates an important failing of the actuarial future dangerousness
instruments. None of the actuarial instruments incorporates any of the biological information about
violence. Given what we know about the importance of measuring initial conditions in complexity
theory, this is a huge gap. All the available actuarial instruments, even the best, would be more
predictive if they also assessed biological information about the brain. Those factors would include
‘physiological measures and assessments of neurocognitive function and how individuals process
emotional information.’
“Moreover, even using all available data, there are limits to prediction. There are three reasons
for these limits. First, the human brain is the premier example of nonlinearity: that is, there is no
predictable relationship between cause and effect. The brain itself is composed of multiple
interacting and self-regulating physiological systems including biochemical and neuroendocrine
feedback loops, which influence human behavior partly through an internal set of responses and
partly through adaptive responses to new stimuli from the environment, forming a web of interacting
systems that are dynamic and fluid. Second, an individual’s conduct results from both internal stimuli
and environmental stimuli, including a web of relationships affecting beliefs, expectations, and
behavior. Third, individuals and their immediate social relationships are further embedded within
wider social, political, and cultural systems that are continuously interacting; nature, nurture, and
notions of free will all interact in a way that can only be considered probabilistic. The equilibrium of
each of these systems can be radically altered by seemingly inconsequential stimuli.
“Thus, no matter how accurate the instrument, it will be impossible to predict a particular
individual’s behavior. The most that can be said is a probabilistic statement for the group within
which the individual fits. Why, then, would anyone propose that actuarial instruments be used for
predicting violence? If the best that can be achieved is the contingent reliability of weather
predictions, is that reliable enough to sentence someone to death? The best that can be said is that
actuarial instruments may improve on the woeful inadequacy of clinical predictions.”
Parenthetically, “actuarial risk assessment” (“ARA”) applied to sex offenders, does not even derive
an individual’s probability of re-offense. It merely reports a percentage statistic representing the number

of other sex offenders in the past thought to share a few yes/no historical events with the offender at hand
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who later committed another sex offense.

Even were ARA instruments capable of reporting a high

percentage of likelihood of sexual re-offense — say 75 out of 100 other offenders — there is no way to
know (even assuming accuracy, but see infra) whether the offender at hand will reoffend, or may be

among the other 25 who do not. This is sheer guessing.
As a corollary of the allegations of the immediately preceding paragraph, the claim, often asserted by

expert witnesses for the prosecution in sex-offender commitment trials, that “the past is the best predictor
of the future,” is scientifically baseless. Without any actual correlation to sex crime recidivism, this claim

is merely a veiled way of expressing that, since the commitment defendant committed a sex crime or

crimes previously, he is inherently highly likely to commit another sex crime upon release. Were this

true, all statistics reporting low sex offender recidivism would have to be incorrect, such that every sex

offender would be a future recidivist. In point of fact, sex-offense recidivism rates have plummeted
drastically in recent years to a mere 3.2% over 8.4 years post-release for all released sex offenders in

Minnesota, as stated supra. As noted supra, this plummeting trend holds true throughout the country.
This alone clearly belies such claims that the past is prologue to the future. In fact, these actual figures

prove that it certainly is not.
Now, let’s put this into a context closer to the realities of attempting to use ARA to predict sexual re

offense. Imagine an auditorium in which 1,000 sex offenders of all ages are seated. Now imagine that

ten experts thoroughly versed in ARA use as to sex offenders are surveying the sex-offender audience
from the stage. Since the current average rate of recidivism is (very roughly) 3.2%, it is reasonable to

assume that approximately 32 of this group of 1,000 sex offenders may reoffend. Ask each of these ten
experts to identify the specific sex offenders who will reoffend. Each will respond that ARA does not
provide any means to reach such a conclusion. If pressed to make specific predictions nonetheless, the
aggregate rate of inaccuracy of these predictions would average 96.8% wrong - pure chance in action.

Effectively, if 1,000 sex offenders were committed on the strength of this prediction, 968 of them would
have been committed despite the fact that they never would have committed a sex crime again, simply to

ensure commitment of the mere 32 who would have done so. Such large-scale deprivation of liberty upon
nothing more than such guesswork is pure tyranny and is an insane waste of governmental fiscal

resources. A tiny portion of the annual cost of commitment, with its total confinement mode of operation,
could easily achieve perfect recidivism-prevention results through intense surveillance of those thought to

represent the worst risk of re-offense. (See section immediately following.)
As a separate point limiting ARA utility, consider that the ARA choice of predictive scoring factors

does not account for variance in sexual recidivism, leading to massive inaccuracy. Melissa Hamilton, in
“Public Safety, Individual Liberty, and Suspect Science: Future Dangerousness Assessments and Sex

Offender Laws,” 83 Temple L. Rev. 697 (Spring, 2011), at 728, deriving the variance of the Static-99’s
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correlation coefficient, determined that only 10% of the variance in sexual recidivism in the development

sample used in the Static-99 is explained by any or all of the scoring factors of the Static-99. Hamilton
observes,

.[T]his means that 90% of what helps influence sex-offense recidivism is based on other

factors.” Next, using the U.S. Dept, of Justice’s sex-crime recidivism base rate (5.3%), and an “ROC”

(receiver operator characteristic) rating of .70, Hamilton determined that, as to its predictive accuracy, the
Static-99 will be wrong 9 times out of 10. (Id., p. 731) (emphases supplied). Because the Static-99R uses
the same rating factors as the Static-99, save for the effect of increasing age, it is reasonable to assume

that its rate of erroneous prediction is be about that same astronomical factor (far worse than a purechance guess). This confirms that making any predictions of future commission of crime is not just sheer

guesswork, it is guesswork that is statistically doomed to inherent error in almost all cases. Given that
incarceration under guise of civil commitment based on any guesswork is tyranny, permanent
incarceration as claimed commitment through use of such inherently wildly incorrect guesses is an

inexcusable atrocity.

E. Intensive Supervised Release/Conditional Release Restrictions, Community Notification,
Sex Offender Registration, and Monitoring and Surveillance by Corrections Agents and
Police, Taken Together, Have Proven Effective at Preventing Sexual Re-Offense, Proving
That Public Safety Needs Do Not Support SOCC Laws.

For purposes of this section, it is useful to examine the Minnesota experience as an example of other

sex offender legislation and programming as effectively obviating any need for SOCC.

Intensive

supervised release (“ISR”) and conditional release (“CR”) restrictions, monitoring, and surveillance,
coupled with community notification and police surveillance and investigation, all applicable to recently

released prisoners with past sex crimes have proven effective at preventing sexual re-offense, such that

not one case of recidivistic sex crime while on ISR/CR has occurred to date. Public safety needs do not

support SOCC commitment.

So intensely and conscientiously is close supervision of released sex offenders now performed that

release supervision violations in Minnesota rose from 11% during 1990 to 56% during 2005. Excluding

violations based on those dwindling instances of recidivism, the net increase in release revocations due to

purely ‘technical’ violations has been enormous.
When sex offenders are placed on ISR, they are continuously supervised by a team of three to five

supervision agents, whose case loads are capped at 15 per state law. During all four phases of ISR,

offenders are required to maintain steady employment, comply with random alcohol/drug testing, and are
subjected to unannounced face-to-face contacts with their supervision agents at both their residence and
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place of work. Further, offenders must remain on ISR until they successfully complete all four phases of

the program, or until they reach the expiration of their sentence.
Prior to committing their crimes, sex offenders frequently engage in behaviors such as consuming
alcohol/drugs, viewing pornography, associating with minors, ‘grooming’ their victims, and so on.
However, the increased length and intensity of supervision may not only deter offenders from engaging in

this type of pre-offense behavior, it also increases the likelihood that supervising agents will detect this
behavior if it does occur. The enhanced detection afforded by longer, more intensive supervision has led

to a marked increase in supervised release revocations. But it may also have enabled supervision agents
to revoke offenders before they fully relapse and have an opportunity to reoffend sexually.

For approximately the last 20 years, Minnesota sentencing law as to sex offenses now requires that,

regardless of earlier end of sentence, all sex offenders must serve a ten-year period of conditional release,
commencing, or recommencing ah initio on the date of last prison release (i.e., at the end of release
revocation term, if any). This adds considerable extra importance to the aforesaid 5-year ‘window of

likelihood’ if sex-crime recidivism occurs at all.
Two additional factors may well have contributed to reduction of sexual recidivism. First, “police

investigation and prosecuting practices,” have greatly enhanced and intensified over the last 20 years as to

sex crimes - particularly as they are now so easy to connect to anyone with a sex-crime(s) record - serve
as a powerful deterrent due to the high probability of detection and apprehension.

Second, community notification laws everywhere, including a very thorough provision in Minnesota,
rating sex offenders by “risk level,” and applying the most comprehensive community notification
measures to the top-risk-level releases, serves, through such ‘spotlighting,’ to further deter sex crimes by
releases. Buttressing this point of lack of necessity for commitment of sex offenders, “£>ww and Donnay
(2008) reported that broad community notification , which is applied to the highest risk sex offenders,

significantly reduces sexual recidivism.” (G. Duwe & P.J. Freske, “Using Logistic Regression Modeling

to Predict Sexual Recidivism: The Minnesota Sex Offender Screening Tool - 3 (MnSOST-3),” Sexual
Abuse, A Jour, of Research and Treatment, Vol.

, No.

, pp. 1-28, at p. 3 (2012).

The facts are that: (1) virtually all sex offenders are placed on ISR upon prison-release; and (2) no sex
offender on ISR has ever committed a sex offense. Incidentally, a third fact is that such treatment is
required of every ISR-placed sex offender. Treatment of sex offenders is also provided ubiquitously
throughout Minnesota in non-detention settings. Treatment does not require detention.

ISR/CR restrictions, monitoring, and surveillance, coupled with community notification and police

surveillance and investigation, have proven effective at preventing sexual re-offense, such that not one

case of recidivistic sex crime while on ISR/CR has occurred to date. Public safety needs do not support

SOCC commitment.
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F. Claimed Lack Of ••Adequate Control” Over Sexual Behavior Is Not “Volitional
Impairment,” As An Indispensable Commitment Element To Fulfill the Requirement of
Substantive Due Process.

Deirdre M. Smith, “Dangerous Diagnoses, Risky Assumptions, and the Failed Experiment of
‘Sexually Violent Predator’ Commitment,” 67 Oklahoma Law Rev. 619, 675 (No. 4, Summer 2015),
addresses the point from the standpoint of a bewildered psychiatric profession thus:
“...As one group of commentators noted: ‘Assessing volitionality is perhaps the most hopeless of
all diagnostic quagmires.’ [citing Robert A. Prentky et al., “Commentary: Muddy Diagnostic Waters
in the SVP Courtroom,” 35 Jour. Am. Acad. Psychiatry & L. 455 (2008), at 457].
“...[Psychiatrists] have ...been ambivalent about their ability to understand and identify
volitional impairment, particularly in the criminal context. [Michael B. First & Robert L. Halon, “Use
of DSM Paraphilia Diagnoses in Sexually Violent Predator Commitment Cases,” 36 J. Am. Acad.
Psychiatry & L. 443, 445 (2008), note 314, at 451; John Monahan, “The Scientific Status of Research
on Clinical and Actuarial Predictions of Violence,” in Modern Scientific Evidence and the Law and
Science of Expert Testimony 30, 308-11 (David L. Faigman et al. eds., 1997)]. Such concerns on the
part of the psychiatric profession have led many states to eliminate volitional impairment (frequently
referred to as ‘irresistible impulse’) as a basis for the insanity defense. As the APA famously
cautioned regarding the limits of psychiatry: ‘The line between an irresistible impulse and an impulse
not resisted is probably no sharper than between twilight and dusk.’, With respect to SVP laws, the
Association for the Treatment of Sexual Abusers (a group of medical professionals) stated in its
amicus brief to the Supreme Court in Crane that the concept of volitional impairment in SVP legal
standards is ‘meaningless and unworkable.’ [Brieffor the Association for the Treatment of Sexual
Abusers as Amicus Curiae Supporting Petitioner, Kansas v. Crane, 534 U.S. 407 (2002), 2001 WL
670067, at *2]. Like the problematic ‘irresistible impulse’ test for criminal responsibility, the ATSA
argued, the notion of ‘volitional impairment,’ even if it exists, should similarly be rejected because of
the inability of experts to identify it. Id. at *4-7.”
...[D]rawing a conclusion that the defendant has a volitional impairment from only a diagnosis and
past offense ‘is at best post hoc ergo propter hoc reasoning, and at worst, a complete tautology.’”
Janine Pierson, “Construing Crane: Examining How State Courts Have Applied Its Lack-of-Control
Standard,” 160 U. Pa. L. Rev. 1527, 1552-53 (quoting Stephen D. Hart & P. Randall Kropp, “Sexual
Deviance and the Law,” in: Sexual Deviance: Theory, Assessment and Treatment 557, 564 (Z).
Richard Laws & Wm. T. O'Donohue, eds., 2008)).
Indeed, there really isn’t any known way to assess how much “volitionality” (control) any given sex
offender has. As R.L. Jackson, R. Rogers & D.W. Shaman, “The Adequacy and Accuracy of Sexually
Violent Predator Evaluations: Contextualized Risk Assessment in Clinical Practice,” 3 Int'l. J. of
Forensic Mental Health 115, 126 (2004) determined, “... [N]o variables on either the actuarial methods or
the structured clinical methods allow the clinician to draw conclusions regarding the volitionality of the
offender’s behavior.”

This element of lack of “adequate control” fails to satisfy the Kansas v. Crane standard of “serious
difficulty in controlling” sexual criminal conduct and indeed defies it, especially since that presumption
reverses the burden of proof, effectively requiring a defendant to prove that his control is “adequate,” and
since any sex crime within recent time before the defendant’s current incarceration is always accepted as
irrebuttable presumption or proof that such self-control is not adequate.
Note in this regard that “there is presently no consensus among medical professionals on how to
measure a person’s self-control.” Pierson, id., at 1556.
The editors of the DSM have also made statements regarding the problem of assuming lack of
volitional impairment because of a diagnosis of pedophilia (or any DSM disorder for that matter).
Michael B. First & Robert L. Halon, “Use of DSM Paraphilia Diagnoses in Sexually Violent Predator
Commitment Cases,” 36 J. Am. Acad. Psychiatry L. 443, at 450 (2008):

“...In lieu of a direct assessment of volitional capacity, many SVP evaluations have instead
focused on the presence of risk factors that predict future sexual violence, on the assumption that
those who are scored as being at high risk of sexually reoffending do so because of difficulty
controlling their behavior. The validity of this approach has been justifiably criticized [citing: R.
Rogers, R. Jackson, supra]
[Hjaving a high risk of reoffending according to one of these
instruments does not also imply that there is a mental abnormality causing this high risk or that, even
if caused by a mental abnormality, there also exists in the offender the requisite volitional impairment
in reference to committing the offenses.”
Thomas K. Zander, “Civil Commitment without Psychosis: The Law’s Reliance on the Weakest
Links in Psychodiagnosis,” 1 Jour. Of Sexual Offender Civil Commitment: Science and the Law 17, at 65
(2005), addresses the concept of “volitional impairment” in its application in sex offender commitment

cases as follows:
“...Doren's volitional impairment theory that paraphilia ‘overwhelms the individual’s ability to
consider various options and consequences’ is unsupported by the diagnostic criteria or text of the
DSM-IV-TR, or by the scholarly literature. ... In fact, the manual cautions diagnosticians as follows:
‘The fact that an individual’s presentation meets the criteria for a DSM-1V diagnosis does not
carry any necessary implication regarding the individual’s degree of control over the behaviors
that may be associated with the disorder....’
“...[Diagnosticians ...may resort to inappropriate post hoc reasoning that, because the examinee
has repeated sex crimes, he or she must have a volitional impairment. Such reasoning requires
ignoring all of the evidence of the examinee’s ability to control his or her behavior, such as by
concealing the crime, being selective about when and against whom he committed it in order to avoid
detection, etc....
“...Mercado, Schopp, and Bornstein (2005) undertook one of the few reviews of this literature.
After an extensive review of the legal definitions of volitional impairment and the empirical research
in psychology regarding this concept, they concluded as follows:
‘While the Crane decision requires some evidence of volitional impairment to legitimize
postsentence sex offender civil commitment schemes, we have little information on exactly what
it means to be able to control one’s conduct, other than subjectively defined loss of control or
history of failure to control conduct... Following Crane, the evaluation of an offender’s
volitional capacity will be increasingly important for decision-making concerning SVPs. Indeed,
mental health professionals will likely be asked to provide testimony or to report relative to

- 123 -

whether an individual is able to control his or her behavior. Unfortunately, clinicians have no
meaningful understanding of the mental components underlying individual control. Legal
precedent, theoretical literatures, empirical research, and practice guidelines all lack clear
operationalizations or conceptions of the criteria relevant to volitional impairment. Instead, there
is pervasive ambiguity and uncertainty, with frequent overlap between the notions of impulsive
behavior and low self-control.’ (p. 306)
“An empirical study that examined the operationalization of the volitional impairment standard,
and the other criteria for SVP commitment, found results that call into question the validity of these
standards. Jackson, Rogers, and Shuman (2004) examined the SVP evaluations of 88 forensic
psychologists who reviewed interviews and case histories of six sex offenders who were likely
candidates for SVP commitment. The researchers had 5 years of follow-up data that showed whether
or not the examinees actually reoffended. In addition to finding that the accuracy of the risk
assessments of these experts was only 53% (slightly better than chance), the researchers found,
‘Importantly, ratings of volitional impairment were unrelated to the presence of mental abnormality’
(pp. 122-123). The researchers, noting the lack of specificity about the ‘serious inability to control
behavior’ standard of Crane, stated, ‘This lack of operationalization likely leads to interpretations of
the standard that differs across jurisdictions and experts, ... decreasing the reliability and validity of
experts’conclusions.’(p. 125).
“In light of the paucity of support in the DSM or in the scholarly and empirical literature for the
concept of volitional impairment as a meaningful factor for the diagnoses generally applied in SVP
cases, this concept can hardly be said to validate these diagnoses. On the contrary, it may confound
them, as illustrated by the research of Jackson et al. (2004), further casting doubt on the validity of
civil commitment of persons who are not psychotic.”

Indeed, there really isn’t any known way to assess how much “volitionality” (control) any given sex
offender has. As R.L. Jackson, R. Rogers & D.W. Shaman, “The Adequacy and Accuracy of Sexually

Violent Predator Evaluations: Contextualized Risk Assessment in Clinical Practice,” 3 7/7/7. J. of
Forensic Mental Health 115, 126 (2004) determined, “...[N]o variables on either the actuarial methods or
the structured clinical methods allow the clinician to draw conclusions regarding the volitionality of the

offender’s behavior.”

Stephen Morse in “Blame and Danger: An Essay on Preventive Detention,” 76 Boston U. L. Rev. 113
(1996) at 124, makes these astute observations: “How could the law broaden the class of nonresponsible
agents? First, it could assume that anyone who would unjustifiably hurt another person must be irrational

and thus nonresponsible. Such an assumption collapses the categories of madness and badness, sickness
and evil, and evidences a failure of nerve about the very possibility of objective criteria for rationality and
moral judgment.” At p. 141, Morse concludes: “The civil commitment of sexual predators, who are
responsible and are not especially likely to reoffend compared to other types of violent offenders,

weakens rather than reinforces the traditional civil/criminal confinement distinction. The indefinite civil
detention of responsible but dangerous sexual predators might provide some social safety at great
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expense, but only by undermining the liberty the law usually accords to responsible citizens.

Medicalization of violent sexual predation is legal prestidigitation that wrongly justifies the unjustifiable.”
The editors of the DSM have made statements as to the problem of assuming lack of volitional

control merely because of a diagnosis of pedophilia. Jennifer Jason, “Beyond No-Man’s Land:...” (etc.),
supra, at 83 S. Cal. L. Rev. 1331, citing Brieffor the Am. Psychiatric Ass 'n. & Am. Acad. Of Psychiatry &

the Law as Amicus Curiae in Support of Respondent, at 1, Kansas v. Crane, 534 U.S. 407 (2002), 2001
U.S. S. Ct. Briefs LEXIS 763. At 1339, Jason adds: “...[A]n individual who has pedophilia will not

necessarily ever engage in a sexual act with a child.” (emphasis supplied; citing: Michael B. First & Allen
Frances, “Issues for DSM-V: Unintended Consequences of Small Changes: The Case of Paraphilias,”
165 Am. J. Psychiatry 1240, 1240 (2008).

Therefore, continues Jason\
“Psychiatry ...argues that a pedophilia diagnosis does not necessarily mean that an individual has
a volitional impairment because the DSM’s definition of pedophilia includes with self-control and
without self-control.” (Id., p. 1347).
745.
“Psychiatry ...argues that volitional impairment cannot be measured on the basis of
likelihood to commit a sexual act again in the future because likelihood to commit an act in the future
is not necessarily caused by lack of control in the individual....
“Volitional impairment is not included in the DSM’s definition of pedophilia and is not meant to
be implied by its definition.
“...[MJany individuals with pedophilia have no trouble controlling their behavior.... Some
individuals with pedophilia collect child pornography but never engage in a sexual act with a child.
Some individuals with pedophilia cross the line from fantasy to behavior but only in situations in
which they have easy access to potential victims, such as with family members.... Risk assessment
measures, ...essentially are a measurement of [past] sexual acts [by others]....
“The APA argues that the volitional impairment concept should be limited to ‘such severe
impairment as to avoid the large gray area: inability to control the conduct, as proved with a high
degree of certainty.’” (J. Jason, supra, 1350-52, citing: DSM-IV-TR, at xxxiii; First & Halon, supra,
at 450; Kansas v. Crane, Brieffor the APA in Support of Respondent, supra, at *29).
In addition, notes

at 1355: “Psychiatry recommends that ‘mental health professionals testifying

as “experts” in SVP trials must caution triers of fact (that) there is no professional consensus in the field
of mental health concerning what constitutes volitional impairment nor even what constitutes adequate

psychiatric or psychological evidence of it.’” (citing First & Halon, id., at 451). “...[T]he expert should
also inform triers of fact that even information yielded by scientifically generated actuarial risk

assessment instruments cannot resolve the question of volitional impairment.” (First & Halon, ibid.)
In sum, there is no scientific basis for any presumption of a lack of control on any Respondent’s part,

whether from any diagnosis of pedophilia or from any evidence of a claimed likelihood of future re

offense.
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Therefore, as thus construed and judicially applied in SOCC cases, this case law element and

presumption of lack of control deprives Respondents of substantive due process.

1. In General, the Presumption Built into the SOCC Law of an Inherent Lack of
Adequate Control from a Disorder’s Existence Violates Substantive Due Process.

a. Disregard of the Requirement That Specific Claimed Symptoms of a Cited “Disorder"
in a Given Commitment Defendant Be Shown to Deprive Him of His Ability to Control
His Actions.

In Kansas v. Crane, 534 U.S. 407, 151 L. Ed. 2d 856, 122 S. Ct. 867 (2002), the U.S. Supreme Court

held that, in order to be committed under sex offender commitment legislation that is not impermissibly
punitive, one must be shown to have “serious difficulty” in controlling one’s sexual offending. However,

in Minnesota appellate court decisions since that case, such an endless array of supportive evidence and
testimony have been relied upon by prosecutors and judges to support an inference of such “serious
difficulty” that the Crane limitation no longer carries any meaning or impact in Minnesota’s judicial
interpretation, construction, implementation, and application of the aforesaid Act. To the extent my

research has been able to examine decisional law in other states on this point, it appears to be largely
congruent with Minnesota’s unspoken defiance of the Crane standard. This deprives SOCC Respondents
everywhere of substantive due process.

Also as to this last point, see: Peter C. Pfaffenroth, writing in “The Need for Coherence: States’ Civil

Commitment of Sex Offenders in the Wake of Kansas v. Crane” 55 Stan. L. Rev. 2229 (June 2003), at
2250: “The courts appear to be following Justice Scalia’s dissent [in Crane], not the majority holding, by
finding an implicit lack of volitional control in the determination that an offender suffers from a mental

abnormality.”

This, of course, does not just transgress the standard of Crane, but also in fact defies the parallel
principle of psychiatry: “Do not assume that diagnosis of a paraphilia implies volitional impairment. One
needs to provide positive evidence that the offender has difficulty controlling his sexually assaultive

behavior as a result of the paraphilia or of a comorbid condition. It is important to understand that having

a diagnosis of paraphilia does not imply that the person also has difficulty controlling his behavior.”
Michael B. First & Robert L. Halon, “Use of DSM Paraphilia Diagnoses in Sexually Violent Predator

Commitment Cases,” 39 Jour. Am. Acad. Psychiatry & Law 443, 450 (2008; emphasis added). Cf. State
v. Rosado, 889 N.Y.S, 2d 369, 382-83 (NY. Sup. Ct. 2009) (“The two concepts of predisposition and

volition are separate and distinct, like apples and oranges.’ A disorder, like pedophilia, might predispose
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someone to the commission of sex offenses, but the offender might have a great degree of control over the
predisposition.”)

“The fact that decision-makers were more likely to find a lack of control in the context of a
commitment proceeding than in an insanity hearing is especially distressing from the standpoint of

assuring due process because the context of the proceeding should have no bearing on the determination
of a defendant’s inherent biological or character trait [citing: Cynthia Calkins Mercado el al., “DecisionMaking About Volitional Impairment in Sexually Violent Predators,” 30 Law & Unman Behov. 587, 589-

90, 592, 598 (2006)]. This research suggests that bias against sex offenders may cause the concept of
volitional impairment to be used as a sword to civilly commit defendants more often than it is used as a

shield to exculpate defendants of criminal responsibility in the context of an insanity hearing.” (Janine

Pierson, “Construing Crane: Examining How State Courts Have Applied Its Lack-of-Control Standard,”
160 U. Pa. L. Rev. 1527, 1551-52 (April 2012)
Proving the abstraction “control” requires demonstrating that one is currently leading a sex-crime-free

life despite the opportunity in open society to commit a sex crime. Of course, while still incarcerated

after one’s prison release date in a commitment facility, there is no way to prove this. Effectively, upon

the mere accusation of inadequate “control” of supposed “impulses,” a commitment respondent is
deprived by confinement of the opportunity to disprove that accusation in the only way it can be
disproved. This too deprives commitment defendants of substantive due process.

b. The Mere Existence of a
"Disorder”
Uncon trollable/Diffie idt-To-Control ‘ 'Impulses

Cannot

Inherently

Connote

Richard Wollert, writing in “Poor Diagnostic Reliability, the Null-Bayes Logic Model, and Their

Implications for Sexually Violent Predator Evaluations,” 13 Psychol., Pub. Pol. and Law 167 (2007), at

188, quotes the DSM-IV at pp. xxxii, xxxiii, and xxxvii, stating, “A DSM diagnosis does not carry any

necessary implications regarding the causes of the individual’s mental disorder or its associated
impairments.... The fact that an individual’s presentation meets the criteria for a DSM diagnosis does not
carry any necessary implication regarding the individual’s degree of control over the behaviors that may

be associated with the disorder....”
Eric S. Janus, “Sex Offender Commitments and the ‘Inability to Control’ - Developing Legal
Standards and a Behavioral Vocabulary for an Elusive Concept,” Chapter 1, at pp. 1-8 to 1-9 in: The
Sexual Predator: Legal Issues, Clinical Issues, Special Situations (Vol. II) Anita Schlank, ed. (Civic

Research Institute, Kingston, N.J. 2001) explains this non sequituv thus:
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“Caused Behavior
“...[W]e should not use the concept of‘caused behavior’ as a defining characteristic of inability
to control, as this concept is often confused for the latter. It is assumed that if certain behavior is
‘caused’ by a given psychological condition, then the person had no ‘control’ over the behavior. But
this approach proves too much. All human behavior is ‘caused,’ but we nonetheless insist that
humans have control over their behavior, at least in general. It may be that we will want to say that
certain kinds of ‘caused behavior’ evidence inability to control, such as a behavior ‘caused’ by a
particular kind of mental disorder. But then the real work will be done by our characterization of the
mental disorder, not by the attribution of causation.,’ And just as being ‘caused’ does not make
behavior beyond an individual’s control, so too being ‘caused by a mental disorder does not ipso facto
justify that ascription:
‘[T]he fact that an individual’s presentation meets the criteria for a DSM-IV diagnosis does not
carry any necessary implication regarding the individual’s degree of control over the behaviors that
may be associated with the disorder. Even when diminished control over one’s behavior is a feature
of the disorder, having the diagnosis in itself does not demonstrate that a particular individual is (or
was) unable to control his or her behavior at a particular time.’
[Note 41: American Psychiatric Assn., Diagnostic and Statistical Manual of Mental Disorders
(4th ed. 1994 - “ZXW-/E”); also stating, at Note 40, that “the notion that given behavior is ‘caused’
by a mental disorder is itself an extremely problematic conclusion to draw,” citing: Virginia Adige
Hiday, “Understanding the Connection Between Mental Illness and Violence,” 20 Int’l J. L. &
Psychiatry 399,412 (1997)].
“Psychiatry argues that it is difficult to operationalize the concept of volitional impairment
and, thus, it is perhaps better to conceive of it as a complete lack of control, rather than some
nebulous concept of inability to control oneself. Psychiatry argues that, as applied to pedophilia,
volitional impairment cannot be inferred merely on the presence of the disorder in an individual
because individuals with pedophilia have varying degrees of self-control. Moreover, it argues
that volitional control cannot be measured on the basis of the likelihood to commit a sex act with
a child again in the future because likelihood to commit an act in the future is not necessarily
caused by lack of control in the individual.
“1. Not all Individuals with Pedophilia Have Volitional Impairment.
“...The DSM states that ‘the fact that an individual’s presentation meets the criteria for a
[pedophilia] diagnosis does not carry any necessarily implication regarding the individual’s
degree of control over the behaviors that may be asociated with [pedophilia],’ and that a
‘diagnosis in itself does not demonstarte that a particular individual is (or was) unable to control
his or her behavior at a particular time.’ Psychiatry indicates that the group of individuals
diagnosed with pedophilia are not necessarily more or less likely to have difficulty controlling
their impulses in the future.
...[M]any individuals with pedophilia have no trouble controlling their behavior.
“...The APA argues that the volitional impairment concept should be limited to ‘such severe
impairment as to avoid the large gray area: inability to control the conduct, as proved with a high
degree of certainty.’
“Psychiatry recommends that ‘mental health profesionals testifying as “experts” in SVP
commitment trials must caution triers of fact’ that ‘there is no profesional consensus in the field
of mental health concerning what constitutes volitional impairment nor even what constitutes
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adequate psychiatric or psychological evidence of it,’” J. Jason, “Beyond No-Man’s Land:
Psychiatry’s Imprecision Revealed by Its Critique of SVP Statutes as Applied to Pedophilia,” 83
So. Cal., L. Rev. 1319, 1350, 1352 (2010), citing: Michael B. First & Robert L. Halon, “Use of
DSM Paraphilia Diagnoses in Sexually Violent Predator Commitment Cases,” 36 J. Am. Acad.
Psychiatry L. 443, at 451 (2008)
First & Halon, id., at pp. 444-45, amplify on this concept thus:

p. 444: “Of all the disorders included in the DSM-IV-TR, certain of the paraphilias come closest
to the type of sexual psychopathology defined in the SVP laws, even though none has the requisite
predisposition to act on the paraphilic fantasies and urges nor do they involve volitional impairment
in doing so.
“We contend that, during the process of adjudication of SVP commitment trials, profound and
avoidable errors are made by some mental health professionals who invalidly diagnose paraphilia,
assert that there is volitional impairment based solely on the fact that the offender has a paraphilia
diagnosis, and thus wrongly claim that the statutorily defined SVP commitment criteria are
adequately addressed by the clinical diagnoses. In such cases, mental health experts have made a
DSM-IV-TR diagnosis of paraphilia without providing valid evidence to justify the diagnosis.
Instead, they infer from the criminal sexual behavior the existence in the offender of the requisite
‘deviant sexual arousal pattern’ (i.e., recurrent, intense, sexually arousing fantasies and urges) that is
the defining feature of paraphilia.”
p. 445: “...We propose the following three-step process to assist in those diagnostic efforts.
First, establish whether a paraphilia is present; that is, provide reasonable evidence of the existence in
the offender of the recurrent, intense, sexually arousing fantasies (i.e., mental imagery, that the
individual considers to be erotic) and urges (i.e., to act on the fantasies) that are the sine qua non in
paraphilic diagnosis. Second, if a paraphilia is present, establish whether the offender’s sexually
violent crimes occurred as a direct consequence of that paraphilia. Third, rather than assuming that a
diagnosis of paraphilia implies volitional impairment, present positive evidence suggesting whether
the offender is, or is not, volitionally impaired with regard to committing sex crimes. We
acknowledge that this third step in the process - differentiating those offenders who legitimately lose
control from those who simply choose to violate social rules - may be difficult, if not impossible, to
accomplish, [citing: R. Rogers, R. Jackson, “Sexually Violent Predators: The Risky Enterprise of Risk
Assessment,” 33 J. Am. Acad. Psychiatry & Law 523-28 (2005); C.G. Mercado, B.H. Bornstein &
R.F. Schopp, “Decision-making About Volitional Impairment in Sexually Violent Predators,” 30 Law
& Human Behavior 587-602 (2006); B.D. Grinage, “Volitional Impairment and the Sexually Violent
Predator,” 48 Jour. Forensic Sci. 861-68 (2003)] It is a conclusion to which, we believe, no expert
witness can testify with any degree of certainty and that fact must be plainly stated to triers of fact.”
At p. 450, First & Halon conclude'. ““...[TJhere are no established, validated scientific methods
for measuring impairment in an individual’s ability to control his behavior [citing C.G. Mercado.
B.H. Bornstein & R.F. Schopp, supra] ....”

In fact, most individuals who have a sexual interest in children never actually engage a child in sexual

activity, irrespective of any lack of treatment. Further, the aforementioned lack of statistical difference in

recidivism between those treated and those not treated points up that such lack of treatment — of
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pedophilia or of any other so-called disorder — does not inherently hamper any respondent’s control of
his sexual behavior.
Yet use of these disorders as an excuse to commit under said Act has allowed expert witnesses for the

prosecution to regularly opine that the sheer “diagnosed” existence of such a “disorder” in the sex
offender in a given commitment case under said Act inherently deprives that sex offender of the ability to

control his actions, such that he will purportedly commit future sex crimes on irresistible impulse. The

practice of offering this opinion has become completely divorced from the emotional/mental state of the
particular commitment respondent at bar, instead having morphed, without scientific basis, into a matter
of sheer testimonial definition of a given “disorder.”
Only in rare cases has a commitment defendant in such a commitment case declared (at any time) that

he cannot control his pedophilic attraction, such that he concedes that he will commit another sex crime of
that nature upon release or shortly thereafter, as would be necessary to evince a “serious difficulty” in
controlling such an impulse. Instead, in almost every case where such a prosecution expert testifies

beyond such a ‘by definition’ conclusion of supposedly ‘irresistible impulse,’ that expert will merely cite

the sex offender’s past record of sex offense(s), as supposedly illustrating a lack of self-control as to such
motivations.

However, this is merely an attempt to throw a cloak of seeming science around the

unscientific non sequitur mantra that ‘he did it before, so he must be likely to do it again.’ In short, this is
a misuse of “junk-science’ to falsely appear to scientifically support the required elements for a

commitment under said Act.
Hence, in almost every such commitment instance pursuant to said Act, there is no basis for a
reasonable fear that the committed sex offender will commit a sex offense from any “impulse”

immediately following prison release, or even within a short period thereafter. Instead, mere statistics as

to other sex offenders in the past are advanced to buttress what amounts to sheer speculation that
eventually, perhaps many years or even decades later, that sex offender may commit another sex crime.

c. A Predisposition Does Not a Volitional Impairment. Make.

State v. Rosado, 889 N.Y.S. 2d 369, 382-83 (N.Y. Sup. Ct. 2009), succinctly explains: “The two
concepts of predisposition and volition are separate and distinct, like apples and oranges.’ A disorder,

like pedophilia, might predispose someone to the commission of sex offenses, but the offender might
have a great degree of control over the predisposition.” (emphases added)

“There is no reliable basis to distinguish between those [sex offenders,] who offend because of a

‘mental abnormality or personality disorder’ and those who offend because they choose to,....” John A.
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Fennel, “Punishment by Another Name: The Inherent Overreaching in Sexually Dangerous Person

Commitments,” 35 New England J. on Crim. & Civ. Confinement 37, at 39 (2009). At pp. 44-46, Fennel

explains, applying this to pedophilia:
“No conclusions about an individual’s volitional impairment should be inferred from a pedophilia
diagnosis alone. A pedophile may or may not choose to offend against a child.
“...[T]here is no reliable basis for distinguishing between an irresistible impulse and an impulse
not resisted. If an offender can resist the impulse but chooses not to, the offender is just a typical
recidivist. As such, the offender falls out of the legal reach of civil commitment laws.
“Note that the experts resort to speculating about unverifiable subjective mental states instead of
providing scientific accounts of mental defects. ...In so doing, the expert leaves us with no principled
way to distinguish between the offender who chooses to offend and the offender who lacks the control
necessary to resist.
“...If the irresistible impulse cannot be distinguished from the impulse not resisted, how can the
seriously difficult-to-control impulse be distinguished from the impulse controlled without serious
difficulty? The distinction cannot even be articulated, yet experts continue to claim they can divine the
difference. They tell convincing stories, yet they lack access to the thoughts of the offender. The only
internally consistent way to commit recidivists is to contend that simply being a recidivist indicates a
serious difficulty controlling deviant sexual impulses, ruling out the possibility that recidivists choose to
offend. This hermetically sealed explanation surely reaches too far, enabling state experts to label all
recidivists [as] sufferers of mental abnormalities or personality disorders.” (emphasis supplied)

Fennel cites this incisive passage from Bruce J. Winick, ”Sex Offender Law in the 1990s: A
Therapeutic Jurisprudence Analysis,” 4 Psychol., Pub. Pol'y & L. 505, 524-25 (1998):
“People diagnosed with pedophilia do not molest children in the presence of police officers or in
other situations presenting a high likelihood of apprehension. Rather, they act with stealth, deception,
and premeditation in an effort to avoid detection. This is purposeful, planned, and goal-directed
conduct, not spontaneous and uncontrollable action or action that is substantially beyond the
individual’s ability to avoid. Although some conditions may be said to deprive people of the ability
to control their behavior - at times, schizophrenia, major depression, Tourette’s syndrome, and
multiple personality will qualify - pedophilia and other paraphilias do not seem to have this effect. It
may be sensible to classify the paraphilias as mental disorders for various purposes - for example, for
clinical reasons or for the purpose of making employment decisions, such as whether to hire a grade
school teacher - but when the purpose involved is civil commitment, these conditions should not
qualify. They neither render individuals incompetent to engage in rational decision making nor make
them unable to resist their strong desires to molest children or otherwise to act out sexually.”
(citations omitted).

As noted by Janine Pierson, in “Construing Crane:"" (etc.), supra, at 160 U. Pa. L. Rev. 1530, “Crane
mandates that states require a separate finding on the issue of whether the defendant has serious difficulty

controlling his behavior.” (Crane, at 534 U.S. 413). Pierson notes that Justice Scalia’s dissent in Crane

“would have held that a finding of a lack of control is inherent in the finding of a mental abnormality that
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caused future dangerousness.” (citing Crane, at 420). Pierson, at 1537, complains that certain states with
sex-offender commitment legislation have essentially disregarded this requirement of Crane and have

instead “adopted Justice Scalia’s dissent as the law.” Minnesota, per In re Ramey, 648 N.W.2d 260, 26667 (Minn. App. 2002), albeit before Crane, effectively is one of these states, since Ramey is still cited as

valid law on this point, in tacit disregard of Crane. See, e.g., In re Garza, 2008 WL 2889700, at *8
(2008).

Pierson complains of the Wisconsin decision of this type, In re Commitment of Laxton, 647 N.W.2d

784 (Wis. 2002), as particularly egregious for having incorrectly equated “predisposition” with lack of

control. “However, a ‘predisposition’ ...has no bearing on whether that person can ultimately control
himself.... As psychologists have explained, a person’s predispositions do not necessarily bear on his

volitional capacity.” (emphases supplied; citing State v. Rosado, 898 N.Y.S.2d 369, 382-83: “A disorder,
like pedophilia, might predispose someone to the commission of sex offenses, but the offender might

have a great degree of control over the predisposition.” - emphases supplied).

“Further, not all predispositions come to fruition. The person with perfect self-control may also fulfill

the Laxton court’s second criterion - that he has a high likelihood of again committing sexual offenses because he chooses to do so, exercising his perfect self-control. This exercise demonstrates that fulfilling
the Laxton court’s burden of proof for commitment does not necessarily prove anything regarding a sex

offender’s ability to control himself. This standard contradicts the Supreme Court’s ruling that ‘there
must be proof of serious difficulty in controlling behavior.’ {Crane, at 413).

Thus, the states that

disregard the holding of Crane remove a key constitutional safeguard....” {Pierson, at 1541-42).

At footnote 139, Pierson clarifies even more succinctly: “An offender who wants to act on his desires
in certain situations and accordingly does so is able to exercise self-control in those situations and is
therefore not eligible for civil commitment (but should only be relegated to the criminal justice system if

and when he commits a crime).”

In SOCC cases, there is never any allegation or proof that the

commitment respondent did not want to act on his desires in committing any crime he has been alleged to
have committed.

Pierson also complains of state sex-offender commitment statutes (including Minnesota’s) that “[b]y
requiring that a defendant have a mental disorder that causes volitional impairment, these statutes suggest

that mental disorders and volitional impairment go hand-in-hand. This suggestion opens the door for the

fact-finder to conflate the two concepts rather than properly keeping the concepts analytically distinct.”
(/d,at 1545-46).
In fact, Holly A. Miller, et al., “Sexually Violent Predator Evaluations: Empirical Evidence, Strategies

for Professionals, and Research Directions,” 29 Zmv & Human Behavior 29, 46 (2005), notes that “[i]n
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addition to the lack of agreed upon methodology to assess 'inability to control,’ at present there is no

consistently utilized definition of just what is being assessed.”

The only true standard of such dangerousness for commitment purposes is whether one so utterly

lacks control of his own actions in the moment (volitional impairment) that, in that moment, he certainly
will act upon an impulse that he simply cannot resist.
Because that standard of lack of volitional control is already within the parameters of commitment for

those who are "mentally ill and dangerous,” and since such compulsion to act on an impulse is defined as
a symptom of mental illness, those few can be committed under that statute; there is no need for a
commitment statute specific only to sex offenders.
On the contrary, sex crimes are almost always the subject of extensive pre-planning and even long

term preceding actions (think: grooming, for instance) aimed at setting up an ideal opportunity for the
crime(s) to follow. No matter how deplorable anyone finds that conduct, it is the absolute antithesis of
lack of self-control. While one may argue that such deviousness and plotting call for harsh criminal

penalties, it is illogical to argue that such cunning shows impaired volitional control.

d.

The Long, Stepwise Grooming Of A Projected Future Victim Of Sexual Abuse, And
Alternatively, the Careful Planning By A Rapist Show’s Deliberation and Complete
Volitional Control In Nearly All Sex Offenders.

The following excerpts show that a claim of volitional impairment (as often made by proponents of

sex offender commitment) is ridiculously at odds with the long, stepwise deliberation of grooming of a
projected future victim of sexual abuse. As the article further suggests, this also holds true in cases of
planned rapes of adult victims, where careful planning of the rape crime replaces the grooming in cases of

sexual abuse of children.
Ian A. Elliott, “A Self-Regulation Model of Sexual Grooming,” 18(1) Trauma, Violence & Abuse
83-97 (2017)
Text Excerpts:
p. 83: "A preparatory process has been widely accepted to be a common feature in the sexual
offending process {Beauregard, Proulx, Rossmo, Leclerc, & Allaire, 2007; Finkelhor, 1984;
Kaufman, Hilliker, & Daleiden, 1996; Smallbone & Wortley, 2000; Wolf 1984). Although not all sex
offenses involve preparatory processes, it has been said that sexual assaults rarely occur
spontaneously, and many studies have found that a majority of sexual offenders self-report engaging
in behaviors designed to develop a relationship with their victim prior to the initiation of sexual
contact (see table 1 in Leclerc, Proulx, & Beauregard, 2009). Furthermore, sex offenders may
attempt (or may be required) to engage in the same type of behavior to develop relationships with
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caregivers, guardians, and others in the wider community in order to gain access to children
(McAlinden, 2006; Ost, 2004),”
p. 84: “Olson et aids theory of luring communications. Olson, Daggs, Ellevold, and Rogers,
(2007) developed a theory of child sexual predators’ luring communications that aimed to emphasize
the communicative processes involved in child sexual abuse. Olson et al. separate four factors
sequenced over a period of time: (1) gaining access - the causal factor that predicts action; (2) the
cycle of entrapment - the action factor; (3) communicative responses to sexual acts - the intervening
factor; and (4) ongoing sexual abuse - the outcome factor. Each of these factors is indirectly
influenced by the contextual environment: time, culture, and issues around power and control. The
action factor has at its core the phenomenon of “deceptive trust development,” described as the
phenomenon that enables the protagonist to groom, isolate, and approach the child. Olson et al.
define grooming as “the subtle communication strategies that child sexual abusers use to prepare their
potential victims to accept the sexual contact.” (p. 241).”
p. 85: “O'Connell's model of cybersexploitation. O'Connell (2003) was among the first to
examine Internet sexual grooming strategies, using observation methods involving undercover
researchers posing as young, isolated females, and created a model of ‘cybersexploitation.’
O'ConnelPs model appears to contain three phrases that, for the purpose of this review, are labeled as
targeting, grooming, and exploitation. Focusing on the grooming phase, O'Connell (2003) outlines
seven stages that typically occur in sequence: (1) friendship forming, (2) relationship forming, (3) risk
assessment, (4) exclusivity, (5) sexual, (6) fantasy reenactment, and (7) damage limitation.
In Stages 1 and 2, the protagonist seeks information about the target as a means of assessing
aspects of their circumstances that may make them more amenable to manipulation as well as
gaining insight into the target’s life (in order to relate to them). In Stages 3 and 4, the protagonist
builds this relationship, establishing secretiveness and assessing the potential for detection (e.g., the
whereabouts of caregivers, or surveillance over computer use). After establishing that it is safe to do
so, the protagonist seeks to isolate the target and create exclusivity between themselves and the target.
The protagonist seeks constant feedback from the target allowing them to assess the levels of trust.
Once the protagonist feels they have gained the child’s trust, Stages 5, 6, and 7 involve introducing
sexual topics into conversation and gauging the target’s responses. Three tactics are hypothesized for
introducing sexual topics: (1) gentle boundary pressing; (2) reducing inhibitions through exposing the
child to pornography or sending/requesting sexual images, and (3) fantasy reenactment, either
through mutuality (encouraging the child to participate in fantasy) or through coercion.”
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Confirming these observations, Brian K. Payne & Matthew DeMichele, “Warning: Sex Offenders

Need

to

be

Supervised

in

the

Community,”

Federal

Probation,

June

2008

Newsletter,

http.7Zwww.uscourts.gov/fedprob/June_2008Z05_sexQffenders.htmL published by the Administrative
Office of the United States Courts, states at page 5:

“For the most part, sex offenders do not act spontaneously, but rather they often conduct
extensive planning of their offenses to prevent detection through secrecy and manipulation.
...Sex offenders...seek to ‘befriend’ and intentionally 'groom’ those around them. Sex offenders
attempt to manipulate those in supervisory and authority roles (as well as potential victims).” adding
at p. 9, “...[S]ex offenders tend not to attack spontaneously or randomly, but often go through
extensive planning....”
These excerpts prove that sex crimes against children involve intricate, time-consuming “grooming”

actions prior to sexual action involving the groomed child. This long period of preparation, involving

stepwise deliberation on whether to advance to actual sexual actions at all, is utterly inconsistent with the
notion of sex crimes committed spontaneously upon irresistible impulse.

Hence, sex offender

commitment, constitutionally requiring proof of volitional impairment, when applied against pedosexual

offenders, almost universally comprises a violation of substantive due process. Unexcerpted text in this
article shows that the same holds true as to planned rapes.

G. Commitment ‘Assessment5 and ‘Expert’ Testimony about It

So-called “expert” reports and “expert” testimony advanced in support of sex offender commitment

under said enactment are unscientific in derivation, contrary to academic knowledge, and unprofessional
— in short, merely junk science. In many instances, the expert witness has never even met the sex

offender in question. All such expert testimony, reports, and evidence offered in conjunction with such
testimony in sex offender commitments are inherently either clinical (“clinical risk assessment” —

“CRA”) or actuarial (“actuarial risk assessment” — “ARA”) in nature.

- 135 -

Yet a correct and accurate grounding in science of the evidence in such proceedings is indispensable

to provide due process to the one under such petition. See, e.g., Erica Beecher-Monas & Edgar Garcia-

Rill, “Danger at the edge of Chaos: Predicting Violent Behavior in a Post-Daubert World,” 24 Cardozo L.
Rev. 1845, 1873 (2003). Therefore, at a minimum, all actuarial instruments proposed for evidence in such

cases must have been determined to comport with either the Erye test or the Daubert test (as applicable)
before such evidentiary admission is allowed. See, e.g., People v. Taylor, 782 N.E.2d 920 (Ill. App.

2002). Anything less deprives the committed person of procedural due process. Notably, in the case of

some RAIs or “tools” claimed to function as RAIs, no data has been released upon which peer review can
take place or only insufficient date for that purpose has been released by test developers. In the absence
of true peer review, such tests/tools cannot satisfy either the Frye or the Daubert tests for admissibility,
and hence their admission in evidence violates procedural due process.
Tyler Quanbeck, “Preventing Partisan Commitment: Applying Brady Protection to the Civil
Commitment of Sex Offenders,” 65 Case W. Res. L. Rev. 209, 238-9 (Fall 2014), explains the

significance of this:

“...Typically courts have applied one of two standards in determining the admissibility for expert
testimony. The. first comes from the 1923 case of Frye v. United States [293 F. 1013 (D.C. Cir.
1923)], which held that expert testimony is acceptable if it has ‘gained general acceptance in the
particular field in which it belongs.’ [Id., at 1014]. The second standard comes from Daubert v.
Merrell Dow Pharmaceuticals, Inc. [509 U.S. 579 (1993)], which focused on whether the evidence in
question can be tested, whether it has been subjected to peer review, and whether it has a known rate
of error, among other factors. [Id. at 593-95]. However, in SVP commitment proceedings, courts tend
not to adopt either of these well-known standards. Instead, courts tend to take any concerns they may
have about the reliability of the evidence into consideration when calculating the weight of the
evidence as a whole....” Adding, at p. 243: “[W]whether guided or unguided, clinical opinions are
generally accepted by the court, allowing the defendant’s fate to be decided by ‘judgments that
ultimately rest on the arbitrary opinion of a mental health professional.’”

Thus, e.g., Andrew J. Harris, “The Civil Commitment of Sexual Predators: A Policy Review,” in Sex
Offender Laws: Failed Policies, New Directions 340, 357 (Richard G. Wright, ed., 2009), notes that in

SVP commitment proceedings courts have rarely applied Frye or Daubert admissibility rules with any
real force.) John Matthew Fabian, “To Catch a Predator, and Then Commit Him for Life: Sexual

Offender Risk Assessment - Part Two,” The Champion, Mar. 2009, 32, at 38-39, similarly notes that
while Daubert may be the applicable standard “state courts hearing sexually violent predator (SVP) cases
have consistently admitted clinical judgment testimony establishing low levels of reliability in the
courtroom”). Courts generally do not analyze any actuarial risk/future dangerousness assessments under

Daubert, and there has been minimal critique of the quality of actuarial assessments. The only such

critiques typically come in the form of lone dissents or concurrences. Melissa Hamilton, “Public Safety,
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Individual Liberty, and Suspect Science: Future Dangerousness Assessments and Sex Offender Laws,” 83

Temp. L. Rev. 697, 704 (2011), at 738.

H. Forensic Evidence And Testimony Claimed To Support SOCC Commitment Are So
Utterly Unscientific And Anti-Scientific As To Render All Such Commitments Sheer
Modern-Day Witch-Trials, In Complete Disregard Of Substantive Due Process.

Judges are extremely deferential to expert evaluations. In practice, commitment hearings tend to be

‘non-adversarial episodes’ in which judges appear to 'rubber stamp’ the recommendations of clinical
expert witnesses. Studies show that judicial agreement with expert witnesses ranges from 79 to 100

percent and most frequently exceeds 95 percent.

(See, e.g. Bruce J. Winick, Civil Commitment: A

Therapeutic Jurisprudence Model, 143 (2005); Norman G. Polythress, "Mental Health Expert Testimony:
Current Problems,” 5 Jour. Psychiatry & Law 201, 213 tbl. 2 (1977); see also: E. Janus & R. Prentky,
"Forensic Use of Actuarial Risk Assessment with Sex Offenders: Accuracy, Admissibility, and

Accountability,” 40 Am. Crim. L. Rev. 1443, 1448-49 (2004) (finding that frequently the liberty
deprivation decision comes to a credibility judgment between the clinical assessments of two competing

expert witnesses). Unfortunately, in a context where there is no scientific knowledge to support such

‘expert’ opinions, judges are typically unwittingly relying on nothing more than ipse dixit assertions by
those speaking outside of their area of expertise. Where there is no science, there can be no expertise. As

will be shown in the immediately following two subsections of this Subsection P, no known technique of
"assessment” can validly, reliably state a scientifically defensible probability of sexual re-offense in the

future as to any individual.
It should not escape note that Standard 1.06 of the Ethical Standards of the American Psychological

Association requires that psychologists "rely on scientifically and professionally derived knowledge when
making scientific or professional judgments....”

As will appear infra within this section, there is

effectively no science supporting technique of either "clinical risk assessment” or "actuarial risk

assessment” from which any accurate estimate of probability of sexual re-offense can be derived as to any

sex offender. Therefore, claims made in testimony or "reports” by any psychologist of any such estimate
flatly violate this mandatory professional standard.

Deirdre M. Smith, "Dangerous Diagnoses, Risky Assumptions, and the Failed Experiment of
‘Sexually Violent Predator’ Commitment,” 67 Oklahoma Law Rev. 619 (No. 4, Summer 2015), discusses
this problem at pp. 619 et seq.:
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“In its 1997 opinion, Kansas v. Hendricks, the U.S. Supreme Court upheld a law that reflected a
new model of civil commitment. The targets of this new commitment law were dubbed ‘Sexually
Violent Predators’ (SVPs), and the Court upheld indefinite detention of these individuals on the
assumption that there is a psychiatrically distinct class of individuals who, unlike typical recidivists,
have a mental condition that impairs their ability to refrain from violent sexual behavior. And, more
specifically, the Court assumed that the justice system could reliably identify the true ‘predators,’
those for whom this unusual and extraordinary deprivation of liberty is appropriate and legitimate,
with the aid of testimony from mental health professionals.
“This Article evaluates those assumptions and concludes that, because they were seriously
flawed, the due process rationale used to uphold the SVP laws is invalid. The ‘Sexually Violent
Predator’ is a political and moral construct, not a medical classification. The implementation of SVP
laws has resulted in dangerous distortions of both psychiatric expertise and important legal principles,
and such distortions reveal an urgent need to reexamine the Supreme Court’s core rationale in
upholding the SVP commitment experiment.”
(Text, p. 623): “The Court’s most consequential error was its failure to acknowledge that the
category of the ‘Sexually Violent Predator’ is a political and moral construct, not a medical
classification. Mainstream psychiatry has never claimed an ability to accurately predict who is at risk
of committing acts of sexual violence and has never conceptualized sexual aggression as the product
of volitional impairment. Indeed, the American Psychiatric Association (APA), the leading
professional organization in American psychiatry, and other voices from within the mental health
profession have vociferously opposed SVP laws since their enactment precisely because of the role
assigned to psychiatric expertise to identify those who should be committed.”
(p. 625): “The problems seen in the use of expert evidence in these proceedings cannot be
avoided through technical fixes. Indeed, they reveal that there are no means to implement SVP laws
consistent with notions of due process and individual liberty. A sexual predator is a legal
classification that depends on medical line-drawing to be constitutionally sound. But because there is
no concept in psychiatry resembling a ‘sexual predator,’ the implications of this incongruence go to
the essential question of the constitutionality of the SVP laws. Written opinions reveal that courts
base SVP commitments largely on the respondents’ criminal records because the expert opinions
themselves are based on little else. As a result, expert opinions in SVP cases are not in fact ‘medical’
but moral. And because such conclusions are essentially normative ones, courts are improperly
delegating commitment decisions to psychiatric professionals, which flies in the face of both legal
principles and psychiatric practice. This is not merely a problem of labels and professional realms;
this experiment has resulted in the indefinite detention of thousands of people at an enormous
monetary cost to governments and an enormous personal cost to those committed and their families.”
(pp. 628-29): “...[CJommentators within psychiatry attacked the ‘sexual psychopath’ legal
classification, as there was no agreed-upon definition or basis to attach this label to any individual,
[citing: Chas. P. Ewing, Justice Perverted: Sex Offender Law, Psychology, and Public Policy 8
(2011); Tamara Rice Lave, “Only Yesterday: The Rise and Fall of Twentieth Century Sexual
Psychopath Laws,” 69 La. L. Rev. 549, 581-82 (2009). See generally Group for the Advancement of
Psychiatry, Psychiatry and Sex Psychopath Legislation: The 30s to the 80s 839-44 (1977) [hereinafter
Group for the Advancement of Psychiatry, Psychiatry and Sex Psychopath Legislation].
“...The Group for the Advancement of Psychiatry (GAP) Committee on Forensic Psychiatry
concluded in a 1977 report that there was little real prospect for effective treatment of sexual
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offenders and that the ‘discrepancy between the promises in sex statutes and performances have
rarely been resolved.’ [Psychiatry and Sex Psychopath Legislation, supra note 45, at 935. ‘In
retrospect,’ the GAP Committee reported, ‘we view the sex psychopath statutes as social experiments
that have failed and that lack redeeming social value. These experiments have been carried out by the
joint participation of the psychiatric and legal professions with varying degrees of acquiescence by
the general public. [Id. at 840]. The GAP Committee acknowledged the ‘unjustified optimism’ at the
time of the laws’ enactment regarding the ‘effectiveness of clinical approaches in identifying and
predicting’ those who posed a risk of engaging in sexual violence. [Id. at 853-54]. The profession
could not separate out the mentally ill sex offenders from the others, and there was little psychiatry
could provide in the way of treatment once the men were committed. The report went on to starkly
and unambiguously state:
‘The notion is naive and confusing that a hybrid amalgam of law and psychiatry can validly
label a person a ‘sex psychopath’ or ‘sex offender’ and then treat him in a manner consistent with
a guarantee of community safety. The mere assumption that such a heterogeneous legal
classification could define treatability and make people amenable to treatment is not only
fallacious, it is startling. [Id. at 935].’
“Remarkably, however, only a short time after the sexual psychopath laws were discarded, the
states resurrected them in a new, more extreme form of experiment, one also ‘carried out by the joint
participation of the psychiatric and legal professions’ -this time completely disregarding the
psychiatric profession’s own conclusions.”
(p. 634): “...At the time the rise of SVP laws occurred, data already indicated that the significant
majority of sex crimes were in fact committed not by stereotypical ‘predators’ who stalked, lured, and
pounced on random hapless victims, but, rather, and particularly in the case of the sexual assault of
children, by family members and acquaintances of the victims. Similarly, studies indicated that,
contrary to popular belief, sexual offenders did not have unusually high levels of recidivism.
(p. 655): “...In dismissing Young’s challenge based upon an as-applied theory, the Court noted
in dictum that, if a person is detained for the purpose of incapacitation and treatment, then ‘due
process requires that the conditions and duration of confinement under the Act bear some reasonable
relation to the purpose for which persons are committed.... [Seling v. Young, 531 U.S. 250, 265
(2001)]. ... [S]ocial scientists have yet to reach anything approaching a consensus on whether the
various kinds of inpatient treatment programs administered to SVPs prevent recidivism. Chas. P.
Ewing, Justice Perverted: Sex Offender Law, Psychology, and Public Policy 52-55 (2011)”
(p. 668): “...The DSM-III included language in the forward noting a distinction between
deviance and disorder310 and the lead editor of the manual, Robert Spitzer, acknowledged that the
term ‘disorder ...always involves a value judgment.’ Andreas De Block & Pieter R. Adriaens,
“Pathologizing Sexual Deviance, a History,” 50 Jour. Of Sexual Research '116 (2013), at 288
(pp. 668-69): “This emphasis on personal distress and impaired functioning became more
apparent With the publication of the DSM-IV in 1994. Under the diagnostic criteria for the
paraphilias, conduct based upon these urges could be criminal, but not pathological, in the absence of
distress or limited functioning. [Id. at 291. This change was part of a “system-wide effort” to
incorporate “clinical significance criterion” to diagnoses throughout the DSM-IV. Michael B. First,
“DSM-5 Proposals for Paraphilias: Suggestions for Reducing False Positives Related to Use of
Behavioral Manifestations,” 39 Arch. Sex. Behav. 1239, 1240 (2010).] With this revision, that edition
further clarified that clinicians could not consider child sex offenders to be mentally ill unless their
deviant behavior caused such distress or impairment. [DSM-IV at 528. This modification was also
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consistent with revisions made throughout DSM-IV to ensure that only conditions that caused harm,
one of the essential components for a clinically-significant medical “disorder,” were included. Jerome
C. Wakefield, “DSM-5 Proposed Diagnostic Criteria for Sexual Paraphilias: Tensions Between
Diagnostic Validity and Forensic Utility,” 34 InFl Jour. L. & Psychiatry 195 (2011), at 201-02.] This
modification, however, which moved the notion of paraphilia away from the problematic normalabnormal dichotomy [Michael B. First & Robert L. Halon, “Use of DSM Paraphilia Diagnoses in
Sexually Violent Predator Commitment Cases,” 36 J. Am, Acad. Psychiatry & L. 443, 445 (2008).
The editions retained the list of paraphilias, however,....], elicited outrage among certain conservative
groups who claimed that this would de-pathologize nondistressed pedophiles [Michael B. First &
Allen Frances, “Issues for DSM-V: Unintended Consequences of Small Changes: The Case of
Paraphilias,” 165 Am. J. Psychiatry 1240, 1240 (2008). The specific protest cited by the authors
apparently came from “Exodus International,” an anti-gay Christian organization. “Exodus
International Shuts Down: Christian Ministry Apologizes to LGBT Community and Halts
Operations,” Huffington Post (June 21, 2013), http://www.huffingtonpost.com/2013/06/20/exodusinternational-shuts-down_n_347091 l.html.] and give an ‘ego-syntonic well-functioning paraphiliac a
free pass as far as disorder goes.’ [Wakefield, supra note 313, at 202.] Robert Spitzer later referred to
the blowback as a ‘public relations disaster,’ [Robert Spitzer, “Sexual and Gender Disorders:
Discussions of Questions for DSM-V,” in Sexual and Gender Diagnoses of the Diagnostic and
Statistical Manual (DSM): A Reevaluation 111, 115 (Dan Karas ic & Jack Dreacher eds., 2005).] and
the APA reversed the amendment (referred to as a ‘misinterpretation’ by the editors) for those
paraphilias ‘involving nonconsenting victims’ to allow a diagnosis of paraphilia based upon either the
individual’s acting on paraphilic urges with said victims or experiencing distress caused by such
urges. [DSM-IV-TR at 566; First & Frances, supra note 315, at 1240.] In the ‘text revision’ of
DSM-IV six years later [2000], the editors modified the criteria to make clear that acting on
paraphilic urges could itself satisfy the ‘harm’ requirement for the diagnosis of pathology, even if
such activity was unaccompanied by ‘distress or interpersonal difficulty’ for the person so diagnosed.
[DSM-IV-TR, at 566 (“The person has acted on these sexual urges, or the sexual urges or fantasies
cause marked distress or interpersonal difficulty.”)]
(pp. 669-70):
“Another significant change in the DSM-IV was to the ‘A Criterion’ part of each
paraphilia diagnosis to allow clinicians to base a diagnosis on ‘recurrent, intense sexually arousing
fantasies, sexual urges, or behaviors.’ [DSM-IV-TR, at 566. The criteria for each paraphilias are
divided into “A” and “B: sections, both of which must be satisfied in order to apply the diagnosis to
an individual.] This revision was a technical adjustment required by changes in wording made in the
other part of the diagnostic criteria for each paraphilia. [First, supra note 312, at 1240.] It was only in
hindsight that the editors and other commentators noted that the use of ‘or behaviors’ as a disjunctive,
in combination with the amendment regarding the ‘harm’ requirement, could allow prosecution
experts in SVP cases to assign a diagnosis of mental abnormality to sexual offenders ‘based only on
their having committed sexual offenses (e.g., rape).’ [First & Frances, supra note3 315, at 1240;
Allan Frances el al., “Defining Mental Disorder When It Really Counts: DSM-IV-TR and SVP/SDP
Statutes,” 36 J. Am. Acad. Of Psychiatry & Law 375 (2008), at 380; Wakefield, supra note 313, at
201-02. As the DSM-IV’s lead editor, Allan Frances, noted recently: “This one stupid slip
contributed to the unconstitutional preventive detention of thousands of sex offenders. I have no pity
for criminals, but do have great concern when their constitutional rights are violated just because I
made a dumb wording mistake.” Allan Frances, “DSM-5 Writing Mistakes Will Cause Great
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Confusion,” Huffington Post (June 11, 2013), http://www.huffmgtonpost.com/allen-frances/dsm5writing-mistakes-will_b_3419747.html.] The DSM editors have asserted repeatedly that this broad
reading of the A Criterion is inconsistent with the basic conceptualization of paraphilias in the DSM:
criminal conduct alone, even if it appears to be based on an underlying paraphilia, cannot establish a
diagnosis for such a paraphilia. [First & Halon, supra note 314, at 445-47 (“It had never been
anticipated that any clinician would interpret the addition of ‘or behaviors’ in Criterion A as
indicating that the deviant behavior, in the absence of evidence of the presence of fantasies or urges
causing the behavior, would justify a diagnosis of a paraphilia.”).] Given that the ‘core construct’ of
a paraphilia is the presence of ‘deviant arousal,’ a clinical diagnosis must be based upon information
beyond an instance of criminal conduct alone. [Id. at 447-48. The authors indicate that such other
information can be gleaned from interviews, questionnaires, a detailed history of the individual’s
sexual behavior, use of pornography, and testing of physiological responses. Id.; see also Wakefield,
supra note 313, at 198 (“Paraphilias are disorders of sexual arousal and desire, not matters of
behavior and action undertaken for other reasons....”).] As Michael First, one of the DSM-IV
editors, explained in a 2010 editorial” ‘A paraphilia is ...fundamentally a disturbed internal mental
process (i.e., a deviant focus of sexual arousal) which is conceptually distinguishable from its various
clinical manifestations....’ [First, supra note 312, at 1240.] Since, the best indicators of a sexual
arousal pattern are a patient’s ‘self-reports’ of fantasies, urges, and actions, obtained through a
diagnostic interview, the criteria should not be interpreted in a way that would permit a clinician to
‘skip this crucial step’ in the diagnostic process. [AZ] To base a diagnosis on a person’s acts alone,
therefore, ‘conflate[s] the underlying phenomenology of a paraphilia with its clinical manifestations.’
[Id.'. see also Fred S. Berlin. “Pedophilia and DSM-5: The Importance of Clearly Defining the Nature
of a Pedophilic Disorder,” 42 J. Am. Acad. Psychiatry & L. 404, 404 (2014) (“Many in society are
likely to equate pedophilia with child molestation. They are not the same.”).]
Deirdre M. Smith. “Dangerous Diagnoses, Risky Assumptions,...,” supra, at 707 et seq. (No. 4,

Summer 2015), eloquently sums up the inevitable problem with enlistment of psychological so-called

‘expertise’ in this business of asserting predictions of future human behavior, especially in the

emotionally charged context of sex crimes and past sex offenders:
“As Allan Frances has implored: ‘SVP courts must insist on good science.’ [Robert A. Prentky et
al.. “Sexually Violent Predators in the Courtroom: Science on Trial,” 12 Psychol. Pub. Pol’y & L.
357 (2006), at 386....] The controversial nature of psychiatric diagnoses discussed above, combined
with the significant liberty interest at stake in SVP proceedings, suggest that trial courts in such
proceedings should exercise particular vigilance in the ‘gatekeeping’ role. However, the case law
reveals a significant abdication of this responsibility by the courts.
(pp. 707-08): “...Samantha Godwin has labeled psychiatry a ‘pseudoscience’ that lacks sufficient
reliability to be considered at all in involuntary commitment hearings. [Samantha Godwin. “Bad
Science Makes Bad Law: How the Deference Afforded to Psychiatry Undermines Civil Liberties,” 10
Seattle J. Soc. Just, 647, 647 (2012).]
(pp. 713-14): “This review of law and practice in SVP proceedings has demonstrated that the
prevalent use of psychiatric evidence in such proceedings is a distortion of medical views of
pathology of sexual violence - including appropriate diagnostic methods and prediction of future
conduct - and also legal principles regarding the admissibility of expert opinion. This distortion
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includes cases where expert opinion is based on unreliable methodology or data that runs counter to
predominant views of the psychiatric field and risks misuse by, or the misleading of, the fact finder.
[Melissa Hamilton, “Adjudicating Sex Crimes as Mental Disease,” 33 Pace L. Rev. 536 (2013), at
556-72; see also Prentky et al. supra, at 456.] These fundamental and extensive distortions of sound
science and justice are the inevitable and unavoidable result of the courts’ experiment with SVP laws.
These distortions also demonstrate that many in the psychiatric field accurately predicted the dangers
of SVP laws when the SVP experiment began.”
(pp. 720-21): “The sharpness of the debates regarding the use of psychiatric diagnostic
assessments and ARA instruments in SVP proceeding, with strong but conflicting evidence on both
sides, encourages a significant third perspective: the entire SVP commitment model, with the
essential role it assigns to forensic assessment of the likelihood of recidivism, is inherently
unworkable. [See Michael B. First, “DSM-5 and Paraphilic Disorders, 42 J. Am. Acad. Of Psychiatry
& L. 191 (2014), at 20 (“Paraphilic disorders, by virtue of their forensic import, exemplify the
difficulty of integrating psychiatric concepts and concerns with those of the legal system and society
in general.”).] Because findings of mental abnormality and dangerousness are constitutionally
required in such proceedings, the question of whether we can reliably assess the relevant pathology
and risk directly implicates the committed person’s liberty interests. [Prentky et al. supra note 355, at
371; see also Janus & Prentky, “Forensic Use of Actuarial Risk Assessment with Sex Offenders:
Accuracy, Admissibility, and Accountability,” 40 Am. Crim. L. Rev. 1443 (2003), at 1458. This is
not to suggest that clinical judgment and ARAs are the only methods proposed for predicting risk of
sexual violence. For example, legal scholar Adam Lamparello has advocated use of neuroscience to
predict violent behavior. Adam Lamparello, “Using Cognitive Neuroscience to Predict Future
Dangerousness,” 42 Columbia Hum. Rts. L. Rev. 481, 488-92 (2011). However, at this time, there
have been no studies of the use evaluating brain activity through functional MRI imaging to predict
such violence. Moreover, it is by no means clear that such technology will correct any of problems
inherent in the SVP commitment model discussed herein. See generally Steven K. Erickson, “The
Limits of Neurolaw,” 11 Hous. J. Health L. & Pol'y 321 (2012).] What these debates reveal is that
neither approach - clinical judgment or actuarial instruments -is sufficiently reliable to ensure that
SVP laws are not sweeping too broadly. The making of predictions generally, not the methodology
used to make them, is the problem.”
(p. 719): “...The most significant problem with the use of ARAs in SVP proceedings is that
these tools are designed only to assess the statistical risk of recidivism, not, as required by the
Hendricks-Crane standard, the existence of volitional impairment.638 Nor are ARAs designed to
assess the presence of ‘mental disorder,’ another core requirement of the SVP statutes and a
component of their constitutional floor.639 Moreover, because these instruments largely use
information that can be gleaned simply from a review of a respondent’s records alone - without an
interview—the forensic examiners employing them, like those who misuse paraphilia diagnoses as
discussed above, are constructing a state of underlying volitional impairment based solely on a
selective record of past actions.”
(p. 723): “...[T]he medical, and therefor legal, legitimacy of the prosecution of these laws
depends on the testimony of mental health professionals weighing in on the question of respondents’
pathology and volitional control. That testimony, however, is inherently problematic: it is unreliable
at best and, at worst, hollow.
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“Since the crucial medical opinions offered in SVP proceedings regarding who is a ‘predator’
with a ‘volitional impairment’ - as distinct from a ‘typical recidivist’ - are routinely based on
conclusions drawn from reviewing the record of a respondent’s prior acts of sexual violence, those
opinions are, in effect, tautologies. [See also John Q. La Fond, “Sexually Violent Predator Laws and
the Liberal State: An Ominous Threat to Individual Liberty,” 31 7/7/7 J.L. & Psychiatry 158, (2008),
at 162 (“The primary evidence for all of these elements - mental disorder, volitional impairment, and
dangerousness - is the same: an offender’s past history of committing sex crime(s). Simply put, a sex
offender who has committed a qualifying sex crime thereby provides evidence that is legally
sufficient to be committed as a SVP.” (alteration in original)).] The term ‘sexual predator’ has no
psychiatric meaning; it is used simply to name a group of sexual offenders from whom we want to
protect the public. It is like the term ‘weed,’ which has no botanical meaning but which we use
simply to refer to plants of which we want to rid our gardens. In the absence of a scientific basis for
determining whether or not a person is a ‘sexual predator,’ the task assigned to forensic experts in
SVP proceedings is to make a normative determination; this delegation of moral decision-making to
psychiatry is inconsistent with core notions of due process. Accordingly, the constitutionality of such
laws is, in fact, far from settled.”

Deirdre M. Smith, “Dangerous Diagnoses, Risky Assumptions,...,” supra, also speaks to “Basing
Opinions on Records and Inadmissible Evidence” at pp. 697 et seq.:

“...[M]ental health professionals have condemned such practice by forensic psychiatrists as a
specific violation of professional ethics. [Prentky et al., supra note 355, at 370.]
“...One medical dictionary defines ‘clinical judgment’ as ‘the application of information based on
actual observation of a patient combined with subjective and objective data that lead to a conclusion.’
[Mosby's Medical Dictionary 380 (9th ed. 2013) (emphasis added).] What the panel in McGee failed
to note was that the two testifying forensic experts had in fact never had the opportunity to use their
‘clinical judgment’ when arriving at their conclusions about McGee’s condition, including what they
testified as to his diagnosis and volitional impairment, since they had never observed the ‘patient.’”
(pp. 699-700): “The disturbing trends seen in the methods used by experts testifying on behalf
of the government in SVP cases reflect that they have no scientific foundation on which to assess
‘volitional impairment,’ and therefore necessarily base their conclusions largely on the respondents’
history of criminal behavior. Indeed, courts apply little scrutiny to an expert’s assessment of the
respondent’s volitional impairment as such. [For example, the New York Appellate Division upheld
an SVP commitment against a challenge based on insufficient evidence where the state’s expert
opined that the respondent had difficulty controlling his behavior because he was aware that he “had a
problem” with exposing himself to people yet continued to do so. State v. Richard VV, 74 A.D.3d
1402, 1493-04 (2010). Curiously, the forensic expert also considered the fact that the respondent met
most of the diagnostic criteria for ASPD to be further indication that he was unable to control his
behavior. Id. However, there is nothing in that diagnosis that is associated with volitional
impairment. See also Erzc S. Janus, “Sex Offender Commitments: Debunking the Official Narrative
and Revealing the RuIes-in-Use,” 8 Stan. L. & PoFy Rev. 71, 83-84 (1997).] Where experts rely
primarily upon law enforcement or prosecution files, such as witness statements or criminal histories,
to render an opinion about volitional impairment, they engage in essentially the same process and use
the same information as ordinary lay fact finders do when they evaluate evidence offered by the state
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at trial. This raises the question of what ‘helpful’ opinion testimony such experts actually bring to the
courtroom and, conversely, whether they are simply doing the fact finder’s job (albeit from an
arguably biased perspective) under the guise of offering their ‘expertise.’
(pp. 700-01): “Given the variability and unreliability of expert testimony in SVP proceedings,
it is not surprising that, overall, mental health professionals’ predictions of recidivism by SVPs
appear to be no more accurate than those made by laypersons on the basis of general knowledge.
Empirical studies confirm what psychiatrists themselves have long stated to be the case: their
predictions of recidivism by SVPs are little better than chance. [Rebecca Jackson et al., “The
Adequacy and Accuracy of Sexually Violent Predator Evaluations: Contextualized Risk Assessment
in Clinical Practice,” 3 Int’l J. Forensic Mental Health 115 (2004), at 124; see also Erica BeecherMonas & Edgar Garcia-Rill, “Danger at the Edge of Chaos: Predicting Behavior in a Post-Daubert
World,” 24 Cardozo L. Rev. 1845, 1869-71 (2003).] A 2004 study concluded that experts were
accurate in predicting future sexual violence about one-half of the time. [Jackson et al., supra note
514, at 124, 127.] This study also confirmed many other concerns about the reliability of expert
opinion in SVP cases, such as the emotional impact of reviewing victims’ statements and other
information in criminal records on the development of an evaluator’s opinion and the existence of an
overall bias favoring ‘locking up’ prior offenders regardless of the actual risk they pose. [Id. at 125.
Another factor in the poor results was the fact that most of the terms in the applicable legal standards
were not sufficiently “operationalized,” meaning that the specific terms are poorly defined (if they are
defined at all). Id.]
“These findings are consistent with prior studies of clinical judgment that have long established
that, due to the operation of a range of cognitive biases, such judgment, even by intelligent, ethical,
and well-trained professionals, is significantly inaccurate. [Daniel Kahneman, Thinking, Fast and
Slow, 238-42 (201 1); Carol Tavris & Elliot Aronson, Mistakes Were Made (But Not by Me): Why We
Justify Foolish Beliefs, Bad Decisions, and Hurtful Acts 97-126 (2007).] For example, where a
professional fails to grasp the complexity of the circumstances that can lead to various outcomes, the
degree of confidence she feels in her conclusion, rather than being a measure of its accuracy, may
indicate just the opposite. [Kahneman, supra note 517, at 212.] Also, it appears that the very act of
predicting the likelihood of a rare event, because it involves visualizing the possibility of an event,
leads to overestimating the risk of its occurrence. [Id. at 333.] As psychologist Daniel Kahneman has
observed: ‘Errors of prediction are inevitable because the world is unpredictable,’ and yet ‘we resist
our limited ability to predict the future.’ [Id. at 217-20.] We are easily misled by both hindsight bias
(i.e., we overestimate the extent to which we can identify causal relationships but base decisions on
the assumption that we have identified them correctly) and by a ‘readiness to ascribe propensity to
behavior’ (i.e., we see behaviors that may be strongly affected by context as reflections of underlying
inclinations). [Id. at 199-201.] Both of these general cognitive tendencies can influence the thinking
of testifying experts, and both can influence the way fact finders weigh expert testimony in making
SVP commitment determinations.”
(p. 702):
“...The appropriateness of the use of tools such as the ‘Static-99,’ Rapid Risk
Assessment for Sexual Offense Recidivism (RRASOR), or Sex Offender Risk Appraisal Guide
(SORAG) as a basis for expert opinions in support of SVP commitment is an unsettled question in the
courts. [Melissa Hamilton, “Public Safety, Individual Liberty, and Suspect Science: Future
Dangerousness Assessments and Sex Offender Laws,” 83 Temp. L. Rev. 697, 721-25 (2011)
(explaining how Static-99 and RRASOR were developed and are administered).]”

(p. 703): “...[T]he tools are not psychological tests, [Indeed, one study of evaluation procedures
noted how less frequently psychological testing is used in the SVP context as compared with other
forensic evaluations, such as for insanity and competency. [Rebecca L. Jackson & Derek T. Hess,
“Evaluation for Civil Commitment of Sex Offenders: A Survey of Experts,” 19 Sexual Abuse, 425
(2007), at 437-38. nor are they predictors of an individual’s specific likelihood to re-offend.... The
tools also shed no light on the questions of abnormality or volitional impairment.”
(pp. 703-04): “...[A]s other commentators have stressed, there are reasons to approach the use of
ARAs in SVP proceedings with considerable caution. The use of ARAs is highly controversial
among legal and mental health professionals, and critics of ARAs have noted their limited
effectiveness. [Daniel A. Krauss el al., “Dangerously Misunderstood: Representative Jurors’
Reactions to Expert Testimony on Future Dangerousness in a Sexually Violent Predator Trial,” 18
Psychol., Pub. Pol'y & L. 18 (2012), at 20; Saleh et al., supra at note 366, at 366.] One of the biggest
shortcomings of the Static-99 and similar instruments is that they assess risk based on a series of
‘static’ factors that do not change (such as the age of first offense, characteristics of the victims etc.)
over an offender’s lifetime. [Tawara Rice Lave, “Controlling Sexually Violent Predators: Continued
Incarceration at What Cost?” 14 New Crim. L. Rev. 213, 240-45 (2011); see also Hamilton, supra
note 525, at 724-25.] They therefore may fail to account for dynamic factors such as life
circumstances and participation in treatment, because the instruments are based on the assumption
that one’s risk never changes, even if one makes choices to address the underlying propensity.
[Krauss et al. supra note 541, at 20.] As a result, other than perhaps a decrease due to aging, a
person’s score will not change significantly. A person’s score could be the same the day of release
from incarceration and ten years later, even after leading an entirely law-abiding life during the
interim. [For an example of how the use of an ARA can have an impact on risk assessment of a
person who commits a crime at a young age, see Nora Hertel, “Sex Offender Awaits Second Chance,
Wisconsin Watch (Feb. 4, 2014), http://wisconsinwatch.org/2014/02/sex-offender-awaits-secondchance/.] Such an approach to risk assessment fails to take into account not only the passage of time,
but also the events that occurred (or did not occur) during such time, thus rendering any such
assessment severely liable to inaccuracy. [Prentky et al. supra note 355, at 378.] Some instruments
do not even consider the mitigating effect of age on risk of recidivism. [Id. at 375.]”
(pp. 705-06): “...Many commonly used ARAs have been criticized for being unreliable. For
example, the SVR-20 (at least as of 2000) used only broad categories of risk (High, medium, and
low), and there were no inter-rater reliability rates for specific factors. [Terence W. Campbell,
“Sexual Predator Evaluations and Phrenology: Considering Issues of Evidentiary Reliability,” 18
Behav. Sci. & L. Ill, 120-21 (2000).] There is also no consensus what level of predictive validity is
sufficient for the instruments to be considered a useful tool for predicting recidivism. [Paul Good &
Jules Burstein, “A Modern Day Witch Hunt: The Troubling Role of Psychologists in Sexual Predator
Laws, 28 z(w. J. Forensic Psych. 23 (2010), at 34.]
“ARAs, even at their best, can still be used poorly. [Eric S. Janus & Robert A. Prentky, “Forensic
Use of Actuarial Risk Assessment with Sex Offenders: Accuracy, Admissibility, and Accountability,”
40 Am. Crim. L. Rev. 1443 (2003), at 1493-97.] Although the instruments are ostensibly objective,
the evaluators who administer them are not immune from common failings of human judgment and
bias, and the concept of ‘risk’ is itself a construct subject to different understandings. [BeecherMonas & Garcia-Rill, supra note 514, at 1871.] A simple difference in how the outcome of a risk is
presented, in terms of a probability versus a frequency, can affect how high a professional assesses
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the risk. [Risks phrased in the form of the probable occurrence of specific events are evidently less
“vivid” than ones phrased in the form of a frequency. Kahneman, supra note 517, at 330
(“Experienced forensic psychologists and psychiatrists are not immune to the effects of the format in
which risks are expressed.”)] Also, the objective factuality of some of the individual factors
considered in the instruments may not be as clear as initially assumed. For example, a factor such as
participation in or compliance with treatment can be a complex question where there is limited access
to treatment, [Prenlky el al., supra note 355, at 379.] where the treatment is cursory, or where the
treatment requires disclosure or other actions by the committed person that could lead to lengthier
commitment in the absence of Fifth Amendment protections. The use of instruments or set ‘factors’
can also lead to ‘cherry picking’ the factors to be considered in the analysis, which can also lead to
skewed results. [Id. at 378-79’ Good & Burstein, supra, note 554, at 30-31 (arguing that ARAs for
SVPs may be “systematically biased”).] Some scholars suggest that experts’ practice of making
individualized ‘adjustments’ to scores may be little more than ‘dressing up clinical judgment with
actuarial science.’
et al. supra note 355, at 380.] Given such problems, several scholars
have suggested that the use of ARAs by examiners in SVP proceedings is unethical. [Campbell, supra
note 553, at 128.]”

1. Clinical Risk Assessment (“CRA”) Is Inherently Based on Subjective Impression and
Is Incorrect 86-94% of the Time, and It Ignores That “Examiners”: (1) Are Typically
Biased Against the Commitment Defendant; (2) Regularly Cite Factors Which Have
Been Scientifically Debunked; and (3) Are Regularly Permitted to Testify to the
Ultimate, Legal Issue of Fulfillment of the SOCC Commitment Standards, All of
Which Deprives Commitments under SOCC Lws of Any Real Basis in Science.

So-called “clinical risk assessment” is nothing more than some hired psychologist opining as to
whether or not he thinks one will sexually recidivate at some future point in one’s life. Unsurprisingly,

since those psychologists do not possess a crystal ball, these predictions, studied after the fact, have
consistently been found to be correct only 6 to 14 percent of the time. (A. Karl Hanson, “Predictors of

Sexual Offender Recidivism: A Meta-Analysis,” 1996-04 [Public Safety and Emergency Preparedness
Canada], p. 3: “...In general, clinical assessments performed poorly [.06 to .14]....”). Given that in this
yes/no guess, pure chance would dictate a 50% likelihood of accuracy, such predictions are dismally less
accurate than pure chance and are bereft of any basis in science whatsoever. The psychologist may as

well have been blindfolded and spun around several times and then ordered to throw darts.
In essence, the argument against ‘clinical risk assessment’ (“CRA”) is that it is wholly impressionistic
and therefore unscientific, and that studies of its use in predicting sex offender recidivism have shown it
to be inaccurate 90% of the time on average. E. Janus & R. Prenlky, ’’Forensic Use of Actuarial Risk

Assessment with Sex Offenders,” 40 Am. Crim. L. Rev. 1443, 1456 (2004). Accord: R. Karl Hanson,
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“Predictors of Sexual Offender Recidivism: A Meta-Analysis,” ibid. (That is, CRA is inaccurate 86 to

94% of the time.)
Nor is this a function of long professional experience. “Mental health experts often justify diagnostic

and predictive judgments on the basis of ‘years of experience’ with a particular type of person.
...However, research shows that the validity of clinical judgment and amount of clinical experience are

unrelated.” Daws, R.M., “Experience and Validity of Clinical Judgment: The Illusory Correlation,” 7
Behav. Sei. & the Law 457-467 (1989). An earlier study reported that psychologists did no better than
nonprofessionals in formulating prediction on the basis of a detailed case history.

The predictive

accuracy of both groups did not exceed the level of pure chance. (Oskarnp, 5., “Overconfidence in Case-

Study Judgments,” 29 J. of Consulting Psychol. 261-265 (1965).)
This is not a valid scientific tool; it is merely a guessing game with a record of inaccuracy far worse
than flipping a coin.

Accord: Erica Beecher-Mo\v&s, “The Epistemology of Prediction: Future

Dangerousness Testimony and Intellectual Due Process,” 60 Wash. & Lee Law Rev. 353, 362-63, 369.
R.A. Prentky, E.Janus, H. Barbaree, B.K. Schwartz & M.P. Kafka, “Sexually Violent Predators in the

Courtroom: Science on Trial,” 12 Psychology, Public Policy & Law 357, 371-72 (2006), makes these
troubling observations about clinical assessment in sex offender commitment cases:

“Risk assessment has been aptly referred to as ‘the mother of all uncertainties’ (Bailor & Bailor,
1999, p. 273)...
“We must not ignore, moreover, the natural human proclivity to overvalue vivid or emotionally
laden information. Vivid detail, for experts as well as juries, can be misleading and frequently
detracts from the objectivity and reliability of an opinion. ...As Jackson, Rogers, and Shuman (2004)
demonstrated experimentally, ‘certain types of information, such as emotionally evocative victim
statements, can bias the professional conducting the forensic evaluation’ (p. 125). Focusing on highly
evocative, vivid information can lead to an overattribution of predictive efficacy and erroneous
opinions. This form of bias is distinguished here because it appears to be especially common, given
the nature of the behaviors (i.e., facts) under scrutiny in SVP evaluations and hearings.”

At p. 377, these authors also describe the “cherry picking method of clinical assessment:

“selectively harvesting information that supports and confirms an a priori opinion.” (emphasis added)

Obviously, such exclusion of other information, either contrary on a specific selected point, or generally

indicative of less risk or impeaching any risk-elevating significance of any points thus selected, seriously
slants any estimate of risk reached in such clinical evaluations.

EHc S. Janus, Failure to Protect: America's Sexual Predator Laws and the Rise of the Preventive
State (Cornell University Press, Ithaca, N.Y., 2006), at pp. 33-4, says this about clinical assessment of sex
offenders:
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“Once a person is caught in the spotlight of a predator commitment, everything the individual
says or does is subject to interpretation woven into the professional’s diagnosis and prediction. Much
of the foundation for the expert opinions comes from the voluminous records of prisons and treatment
facilities. Key information is based on the unsworn handwritten notes of institutional guards and
attendants, whose propensity for accurate and unbiased observation is unknown, and whose absence
from the courtroom shields them from the mouth of the person subject to loss of liberty, because in
predator commitments, the Fifth Amendment right of silence and the confidentiality of psychological
treatment is nullified.”
A.J.R. Harris & R.K. Hanson, “Clinical, Actuarial and Dynamic Risk Assessment of Sexual

Offenders: Why Do Things Keep Changing?,” 16 Jour, of Sexual Aggression, No. 3, p. 296-310

(November 2010), at 298 (adding: “having been sexually abused as a child” and “having low self-esteem”

to the ‘debunked list’) and, at pp. 302-03 (adding these attitude items: “the offender’s attitudes supportive
of sexual entitlement, rape, and sexual activity with children,” and, at 304: “emotional collapse, collapse

of social support, and substance abuse” - all of which were found to have no relationship to sexual or
violent recidivism).

Grant Duwe & Michael Rocque, “Predicting Sex Offense Recidivism: The Perils of Professional

Judgment and the Home-Field Advantage,” Minn. Dept, of Corrections (paper, released: February 2018),
p. 25, illustratively point out that “Hanson and Morton-Bourgon (2005) found that clinical judgment often

utilizes factors that are not related to recidivism (e.g., ‘low victim empathy’).”
Indeed, the very concept of use of “dynamic factors” has come under strenuous criticism. See, e.g.,
Gregory DeClue, “Avoiding Garbage 2: Assessment of Risk for Sexual Violence after Long-Term

Treatment,” 33 J. Psychiatry & Law 179, 198 (205) (advising caution in the use of dynamic factors in
determining whether offenders continue to meet commitment criteria).
One such commonly cited factor: “the offender’s acceptance of attitudes supportive of sexual

entitlement, rape and sexual activity with children,” was dropped from “Stable-2007” (a revised “dynamic
RAI”) “due to a lack of association with sexual recidivism.” A.J.R. Harris & R.K. Hanson, at pp. 302-03.

At 304, Harris & Hanson add, “During the DSP [Dynamic Supervision Project], between January 2001
and May 2002, 149 officers submitted more than 7000 ACUTE-2000 ratings for 744 adult male
offenders. From these data we found that ...emotional collapse, collapse of social support, and substance

abuse were not related consistently to sexual or violent recidivism.” Two other claimed factors, denial

and hostility to treatment, have been repeatedly determined by forensic studies as having no link to future

sex crimes. Laura Mansnerus, “Unfinished Sentences: Keeping Prisoners as Patients,” N. Y. Tinies, Nov.

17, 2003, at Al; accord: Prentky, Janus, et al, supra, at 378. Additionally, R. Karl Hanson, “Predictors
of Sexual Offender Recidivism: A Meta-Analysis,” 1996-04 {Public Safety and Emergency Preparedness

Canada), p. 12, debunks yet another supposed ‘clinical’ factor thus: “...Contrary to what is commonly
assumed, those sexual offenders who denied their offenses were no higher risk than other offenders.”

Let’s pause for a moment to consider denial of sexual offenses with regard to prediction of future sex
crimes. Jayson Ware, W.L. Marshall & L.E. Marshall, “Categorical Denial in Convicted Sex Offenders:
The Concept, Its Meaning, and Its Implication for Risk and Treatment,” xxx Aggression and Violent
Behavior, Xxx-xxx (Aug. 2015; 12 pages in press) examined this question making the following

observations and drawing the following conclusions:
(Text, galley proof, p. 2): “Of course, it is possible, and even likely, that some of these offenders
[who categorically deny having committed any sex offense] may be innocent....”
“Barbaree and Marshall (1988), for example, reported that 25% of their outpatient group of child
molesters categorically denied having offended. Nunes et al. (2007) found that 28% of a mixed group
of sex offenders attending a community clinic denied having committed a crime.”
“,..[I]n studies of convicted sex offenders some 25% to 30% deny having committed an offense.
Barbaree (1991) and Marshall (1994) independently examined incarcerated convicted sex offenders.
Both studies reported similar rates of categorical denial (31% and 35% respectively). A comparable
study of incarcerated sex offenders {Hood, Shute, Feilzer & Wilcox, 2002) identified 33% as
categorical deniers. Interestingly, in each of these three studies, there were no differences in rates of
denial across sex offender types (i.e., rapists, intrafamilial and extra-familial child molesters)”
(p. 3): “...[CJategorical deniers appear to be at lower risk to reoffend.... {Marshall &
Fernandez, 2003)....”
“,..[S]ome sexual offenders admit to some offenses yet maintain innocence to others,.... Again,
it is well to keep in mind that some categorical deniers may be telling the truth.” (Ask: Why would
one do this, if not due to actual innocence of the denied charge?)
“...[D]enial might ‘buy time’ for the offender and his family to adjust to the reality that he
actually did commit an offense. Under these later circumstances we would expect many deniers to
voluntarily change their position at some later point, most likely after conviction, but that clearly does
not always happen.”
(p. 4): “On the one hand, Mann, Webster, Wakeling, and Keylock (2013) found that those
incarcerated sex offenders who denied their offenses indicated that they feared the stigma (and
possible assaults) associated with being identified as a sex offender among other prisoners....” (But
why deny in a sex offender commitment facility - where these fears have no basis -except for actual
innocence?)
“...Since the majority of sex offenders who deny having offended appear to be at no greater risk
to reoffend than those who admit {Hanson & Morton-Bourgon, 2005), the idea that the motivation for
denying guilt is to facilitate continued reoffending appears to be on shaky grounds.”
(p. 5): ...Hanson & Morton-Bourgon, 2005 conducted a second meta-analysis that specifically
separated categorical denial from other aspects of a failure to take full responsibility; they still found
that denial did not predict sexual recidivism....”
“...Nunes et al. found that categorical denial was associated with decreased reoffending among
actuarially-determined high-risk offenders.”
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“...Other studies have reported that categorical deniers have lower recidivism rates than those
who admit. Barbaree and Marshall (1988) reported a recidivism rate of 14% for categorical deniers
compared to 23% for admitting offenders.”
(p. 10): “...[T]he common assumption that these clients are more likely to commit further sexual
crimes than is true for admitters, is not supported by the evidence to date.”
“...[RJesearch suggests that denial is not predictive of reoffending.” (citations omitted here but
remain available).
In light of this body of research, clearly, there is no basis for any claim that denial of sexual offenses,

whether partial or categorical as to a given offense or victim, or as to more than one alleged or convicted
past offense, elevates any probability of future sexual offending.
More generally, the inexpertise of this guessing-game-cum-character-assassination overall is aptly

exemplified by the testimony of Dr. John Austin in In re Conard, 2011 Minn. App. Unpub. LEXIS 852

(2011), where he opined that Mr. Conard should be committed because “he is a loser.”
Daniel Kriegman, Ph.D., “New Salem Witch Trials: Evaluating Bias in Expert Witness Conclusions

of ‘Sexual Dangerousness,’ Part 1,” Sex Offender Law Report, Vol. 15, No. 4 (June/July, 2014), pp. 4950, concludes:
“Researchers have shown that there is considerable bias and/or questionable validity in expert
predictions of dangerousness. (W.M. Grove, D.H. Zald, B.S. Lebow, B.E. Snitz & C. Nelson, ‘Clinical
Versus Mechanical Prediction: A Meta-Analysis,’ 12(1) Psychol. Assessment. 19-30 (2000); E.S.
Janus & R.A. Prentky, ‘Forensic Use of Actuarial Risk Assessment with Sex Offenders: Accuracy,
Admissibility, and Accountability,’ 40 Am. Crim, L. Rev. 1143-489 (2003); J. Monahan, Predicting
Violent Behavior: An Assessment of Clinical Techniques (1981); G.G. Woodworth & J.B. Kadane,
‘Expert Testimony Supporting Post-Sentence Civil Incarceration of Violent Sexual Offenders,’ 3 L.,
Probability, & AAA 221-41 (2004).
“However, as we will see, when it comes to predicting the likelihood of future sex offending, the
bias becomes literally astronomical. Based on the actual patterns of experts opining “sexually
dangerous,” it can be established beyond the possibility of doubt that the methodology used and
conclusions reached by the Qualified Examiners employed by the Commonwealth of Massachusetts
leads (or allows) them to grossly overpredict dangerousness.... [emphasis supplied]
“...[I]t is this level of certainty we can reach about the extraordinarily high degree of bias
demonstrated by ‘experts’ in sexual dangerousness proceedings, a degree of bias that is so extreme
that it may justify referring to the resultant courtroom proceedings as the ‘New Salem Witch
Trials.’....” [emphasis supplied]

In essence, clinical risk assessment is that it is wholly impressionistic and therefore unscientific, and

that studies of its use in predicting sex offender recidivism have shown it to be inaccurate on average 90%

of the time. This is not a valid scientific tool; it is merely a guessing game with a record of inaccuracy far
worse than flipping a coin. Accord: Erica Beecher-Monas, “The Epistemology of Prediction: Future
Dangerousness Testimony and Intellectual Due Process,” 60 Wash, & Lee Law Rev. 353, 362-63, 369.
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Doubtless, ‘clinical’ use of claimed ‘factors’ such as “negative clinical presentation”; lack of “victim
empathy”; “denial”; “low motivation for treatment”; “poor progress in treatment”; and “minimization” -

all of which have been debunked as having any significant risk-relevance ~ has contributed to such
predictive failure. Prentky, Janus, Barbaree, Schwartz & Kafka, “Sexually Violent Predators....(etc.),
infra, at 12 Psychol., Pub. Pol’y, & Law 378, 385.

Add to the foregoing these further ‘factors, all of which have been debunked as having no significant

correlation to sex-crime recidivism: any alcohol/substance abuse problem; general psychological
problems; low social skills; length of treatment; Antisocial Personality Disorder; deviant sexual

preference(s) or attitude(s); anger problems; marital status; prior nonviolent offenses; history of juvenile
delinquency; developmental history of family problems; negative relationship with mother; negative

relationship with father; and sexually abused as a child. {Hanson, R.K., & Bussiere, M.T., “Predicting
Relapse: A Meta-Analysis of Sexual Offender Recidivism Studies,” 66 J. of Consulting and Clinical

Psychology 348-362 (1998).)
Clinical judgments of likelihood of sexual re-offense have been studied extensively. The conclusion

repeatedly reached is that “clinical risk assessment” (“CRA”) predictions of future recidivism have
proved to be to be incorrect (almost always, overstated) about 86 to 94% of the time. A different meta

analysis of 61 sex offender recidivism studies involving a total of over 23,000 subject sex offenders found

the correlation between CRA and actual subsequent recidivism to be a mere 10%. Bear in mind that,
since future recidivism is yes/no question, a 50% accuracy rate would reflect pure chance. In light of the
far-less-than-pure chance accuracy of CRA, allowing evidentiary admission of, and judicially relying on
such CRA evidence and testimony, largely based on subjective “impressions,” is an act of criminally

unethical judicial irresponsibility, and, of itself, completely deprives Respondents of substantive due
process.

By definition, CRA is an exercise of human judgment. In such judgments, at least these sources of
error have been noted: (1) ignoring correct, or using incorrect base rates; (2) assigning sub-optimal or

incorrect weights to information (e.g., overweighting emotionally impactful, but relatively non-predictive
information); (3) failing to account for regression toward the mean; (4) failing to properly take into

account covariation; (5) relying on illusory correlations between predictor variables and criterion; (6)
failing to acknowledge the natural bias among forensic examiners toward “conservative” judgments,
defined as an incarcerated potential for incorrect judgments of dangerousness associated with a reluctance

to find someone not dangerous; (7) failing to receive, and to benefit from feedback on judgment errors;

(8) external social forces; (9) monetary and/or political pressures; (10) overconfidence; and (11)
confirmatory bias (defined as the tendency to look for evidence that supports one’s hypothesis and to
ignore, or fail to seek information inconsistent with that hypothesis and to interpret a given item of data in
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a way that supports one’s preconceptions even when either of two opposing interpretations is equally
possible). Because the critical steps in CRA occur in the clinician’s mind, such errors may be difficult to
expose through cross-examination. These corrupting, error-causing tendencies explain in large part the

overwhelming, less-than-pure-chance predictive inaccuracy of CRA.

More often than not, CRA does not include any interviewing of the subject sex offender, yet the

‘examiner’ purports to arrive at a specific diagnosis of supposed disorders in the offender, solely by
review of the offender’s criminal record. See, e.g., In re Kaelble, 2011 Minn. App. Unpub. LEXIS 394
(Minn. App. 2011) (Dr. Hoberman); In re Lange, 2011 Minn. App. Unpub. LEXIS 781 (Minn. App.

2011) (Dr. Linderman). CRA testimony first arose in death penalty cases, in which the U.S. Supreme

Court imposed a “heightened standard of reliability” requirement as to such expert testimony, in part due
to its high propensity of such inaccuracy. (Ford v. Wainwright, 477 U.S. 399, 341 [1986]). In contrast,
Minnesota accepts and upholds CRA testimony on nothing more than a trial judge’s discretion as to
general witness-credibility determinations.

Existing scientific literature shows that clinical judgment (CRA) alone, or combined with actuarial

scores, does not improve the predictability of recidivism over that provided by actuarial (ARA) scores
alone.

Because of all the foregoing allegations, reliance by prosecutors and judges on CRA evidence and

testimony in committing SOCC respondents under SOCC laws and in upholding said commitments on
appeal therefrom deprives respondents of substantive due process.

2. At Best, “Guided” Clinical Risk Assessment (“GCRA”) Consists of Experimental
Procedures and Holds Alarming Potential to Mislead and Misinform a Trier of Fact.

“As Hanson has acknowledged, GCRAs inevitably contend with the problem of how to best
weight and combine the different factors. \Hanson, R.K., “What Do We Know about Sex Offender
Risk Assessment?,” 4 Psychology, Public Policy, and Law 50-72 (1998).] Despite Testing standard
6.1, there is no manual available for GCRAs to address this issue. Without an explicitly defined
method for converting various risk factors into recidivism probabilities, different evaluators can reach
very different conclusions when assessing the same offender. When they occur, these inconsistent
conclusions correspond to variations in clinical judgment between two or more evaluators assessing
the same offender. Psychologist A attributes considerable significance to the offender’s age, but
psychologist B views the offender’s failure to complete treatment as more compelling. Ultimately,
the value of GCRAs are undermined by their unavoidable reliance on clinical judgment.
“Moreover, there are no data available for GCRAs to answer the four critical questions for
evaluating an assessment method for sexual predators:
1. What is its sensitivity?
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2. What is its specificity?
3. What is the frequency of false positives?
4. What is the frequency of false negatives?
“As a result, GCRAs fail to comply with Ethical standard 2.902(a). Without a generally available
manual for GCRAs, relying on them for predator evaluations also disregards Testing standard 6.1.
Relatedly, opinions premised on GCRAs regarding recidivism risk also neglect Testing standard 7.9
and Ethical standard 2.04(a).
“The considerations discussed above lead to a sobering conclusion - For purposes of assessing
the recidivism risk for previously convicted sexual offenders, GCRAs are - at best - experimental
procedures. As experimental procedures, they do not possess sufficient evidentiary reliability to
support expert testimony in a legal proceeding. In particular, GCRAs present an alarming potential
for misleading and misinforming a trier of fact.” (Terence Campbell & Demosthenes Lorandos,
Cross-Examining Experts in the Behavioral Sciences § 9:25, pp. 444-445.)
Gregory DeClue, “Avoiding Garbage 2: Assessment of Risk for Sexual Violence after Long-Term

Treatment,” 33 Jour. Of Psychiatry & Law 179 (Summer 2005), concurs, summarizing:
p. 184: “Is there an empirical basis for favoring either an adjusted-actuarial approach or a guided
clinical approach over [a pure actuarial approach]? I do not believe so. Most if not all studies that
address the accuracy of actuarial risk-assessment instruments have measured the accuracy of the
instrument itself, as if it were used in a pure actuarial approach. There is little if any data to show that
routine use of a procedure to adjust assessments based on additional factors enhances the accuracy of
risk assessments. Few studies have directly compared the accuracy of a guided-clinical approach
versus a pure actuarial or an adjusted-actuarial approach; one such study found no clear superiority. ”
(emphases supplied; citing Dempster, R.J., (1998), Prediction of Sexually Violent Recidivism: A
Comparison of Risk Assessment Instruments. Unpublished Master’s Thesis, Simon Frasier Univ.)

3. At Best, Actuarial Risk Assessment (“ARA”) Is Approximately as Incorrect as Pure
Chance, Embraces the Very Worst, Most Unscientific ‘Tool’ Misused for Such ARA
Purposes, Namely, the MnSOST-3.1, and Also Embraces Static-99R/2002R Use
Without Restriction to Its “Routine” Table, All Depriving Sex Offender Commitments
of Any Real Scientific Basis.
Conversely, although actuarial risk assessments (“ARA”) was initially hailed as superior to clinical
assessment, since then it has been criticized extensively, as not being science at all, and as being
surprisingly inaccurate.

ARA has proved to be only approximately as accurate as pure chance at

predicting later recidivism. See, e.g., R. Karl Hanson, “Predictors of Sexual Offender Recidivism: A
Meta-Analysis,” 1996-04 (Public Safety and Emergency Preparedness Canada), p. 3, finding statistical

risk procedures only 42-46% accurate. Referring to inability of RAIs to identify which sex offenders will
recidivate, Jeffrey Abracen & Jan Looman, “Evaluation of Civil Commitment Criteria in a High Risk
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Sample of Sexual Offenders,” 1 Jour of Sexual Offender Commitment: Science and the Law, 124-140

(2006), observe at p. 137: “...[I]t appears that the specificity (i.e., true positive rates) of the best of the

actuarial instruments designed to assess risk for sexual recidivism is only about 30% for offenders in the
age range of 35-50 years and for those over 50 years of age it is even lower. ...Inadvertently, forensic

health professionals may be returning to a point in history where predictions of risk are at chance levels.”
Accord: John A. Fennel, J.D., Ph.D., in “Punishment by Another Name: The Inherent Overreaching in

Sexually Dangerous Person Commitments,” 35 New England J. on Crim. & Civ. Confinement 37, at 39

(Winter, 2009), flatly declares, “The science of sex offender research cannot accurately sort those
offenders likely to recidivate from those who are not.”
More recently, Alan Buttars, writing in “Sex Offender Risk Assessment: A Reexamination of the

Coffee Can Study,” 42/43 Int'l Jour. Of Law & Psychiatry 31-36; DOI: 10.106/j.ijlp.2015.08.004
(September 2015), made these observations about the equivalence of actuarial tools and pure chance in
assessing probability of reoffensee by any given sex offender:

[Abstract]
“There exists a valid concern among forensic psychology scholars that measures intended for
sexual offenders have plateaued in their predictive accuracy. The current study examined this
concern using the ‘coffee can’ methodology of Kroner, Mills, and Reddon (2005). The Iowa Sex
Offender Risk Assessment (ISORA8), Level of Service Inventory ~ Revised (LSI-R), and Static-99R
were used to predict various methods of detected recidivism (general, sexual, and violent recidivism)
as compared to three randomly generated measures and a weighted generated measure. Independent
correlation and receiver operating characteristic comparisons found that in almost all cases, generated
measures outperformed established measures.... [emphases supplied]”
Obviously, a “generated measure” represents pure chance. Hence, outperformance by such generated

measures of “established measures” (such as the Static-99R) implies that such established measurers

perform even less accurately that pure chance.
Beyond observations about inaccuracies in the various actuarial instruments in use, there is an
inherent impossibility in applying even the most accurate actuarial figures derived from a given group of

sex offenders to any sex offender who may be categorized in that group. Richard IV. Elwood, “Defining

Probability in Sex Offender Risk Assessment”, Int'l Jour. Of Offender Therapy & Comparative
Criminology, December 2016, Vol. 60(16), pp. 1928-1941, makes this point clearly by distinguishing

between the “frequentist” theory, which ascribes such group figures to individuals, and the “Bayesian”
Theory, which holds that only data directly applicable to a specific individual can be used to determine

any probabilities of future action as to that person. “By definition, only Bayesian probability can be
applied to the single case. ...Although Bayesian probability is well accepted in risk assessment generally,
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it has not been widely used to assess the risk of sex offenders. I ...show how the Bayesian view alone
provides a coherent scheme to conceptualize individuals5 risk of sexual recidivism.” Id., p. 1928.

a. An Indispensable Primer on Actuarial Risk Assessment ("ARA ”) and its Instruments
(“ARAIs”)

Melissa Hamilton, “Adventures in Risk: Predicting Violent and Sexual Recidivism in Sentencing

Law,” 47

St. L. J. 1 (2015), sets forth an invaluable yet succinct guide to the field of actuarial risk

assessment that, despite its context of criminal sentencing, applies with equal rigor and clarity to sex
offender commitment, as the following excerpts show:

(Text, p. 19):
“A.
Fitness
“A primary hurdle for the introduction of any evidence in a legal proceeding is one of relevance.
Also known as fitness, relevance requires that the proffered evidence should assist the trier of fact in
understanding a fact at issue in the case.87 Proponents of evidence-based sentencing advocate the use
of actuarial risk tools as instructive for the utilitarian functions of sentencing. They presume that
actuarial results are relevant to a factual determination of the individual defendant’s future potential
to cause harm. Unfortunately, such a premise may be naive, even inimical to the interest of justice.
For several reasons, the data and other information that current actuarial tools provide appear to be a
poor fit for such purposes.
“First, even promoters of evidence-based sentencing acknowledge that a key question is:
measuring ‘the risk of what?’88 Major goals of evidence-based sentencing practices include the
ability to detect low risk defendants deserving short prison terms or potentially diverting them to
community sanctions, while at the same time to sort out high risk defendants where preventive
incapacitation might be justifiable. Presumably, the idea of risk for this purpose is not some unitary
characteristic focused solely on an abstract likelihood of antisocial behavior sometime in the distant
future. Instead, at least five different dimensions of risk are conceivably pertinent. Probability is one
of them, but it may not even be as important as the other four. The additional dimensions of risk
include imminence of antisocial acts, type of offense (e.g., violent/sexual/other, contact/noncontact,
victim/victimless, child/adult victim), severity of harm, and frequency and duration of offending.89
“In contrast to this more relevant multidimensional perspective on risk, developers of risk,
developers of risk assessment tools generally have addresses only two dimensions. Many instruments
count any illegal act, thought the ones addressed more specifically herein at least differentiate violent
and/or sexual recidivism from more general offending. Otherwise, the instruments tend to
operationalize recidivism as a simple dichotomous measure.”
(p. 20): “...[T]he goal of identifying low risk offenders cannot, including from a scientific
standpoint, be informed by current actuarial risk assessments. These tools have not directly, or even
indirectly, been developed or modeled to detect non-recidivists or to predict desistance from
reoffending.93 Instead, developers generally have tested and chosen factors that were positively
correlated with future recidivism.94
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(p. 21): ...[T]he questions scored ...often constitute variables of convenience, items that
evaluators will likely be able to score from available institutional or public files.96 Thus, many
individuals assessed in a purportedly Mow risk’ grouping may simply fall there because the tool used
lacks those statistically significant factors that are otherwise relevant to them. Notice ...that each of
VRAG and Static-99, respectively, includes variables found to statistically correlate with violence
recidivism that the other omits.”
(p. 23): “5.
Validity & Reliability
“A separate fundamental requirement for the admissibility of evidence in the law is that
the information be sufficiently trustworthy, which, critically for expert evidence, requires that it be
valid and reliable.110 According to Supreme Court doctrine, for purposes of legal evidence, validity
asks ‘does the principle support what it purports to show?’ while reliability asks ‘does application of
the principle produce consistent results?’11 ”
(p. 24):
“ 1.
Predictive Validity
“...A form of psychometrics, predictive validity represents the ability of the tool to accurately
foresee the outcome of interest occurring.113 Two empirical measures typify predictive validity:
calibration and discrimination.114 Calibration refers to the consistency between predictions and
observed outcomes.115 A well-calibrated tool for recidivism risk is one in which the average predicted
recidivism rate is relatively equal to the actual rate of recidivism.116 For example, a tool is wellcalibrated if it predicts that 10% of persons classified in the moderate risk group will recidivate if the
actual observed recidivism rate of the moderate risk group is about 10%. Discrimination determines
how well a tool can differentiate those who experienced the outcome of interest from those who did
not.117 For violence risk tools, if those who recidivated with a violent offense all were scored at
higher risk levels than those who did not, the tool discriminates perfectly. A high degree of
discrimination does not require, or even signify, a well-calibrated instrument.118 Thus, a scale can
achieve a high rating for discrimination even when the average predicted risk of violent re-offense is
significantly different than the actual percentage of violent recidivists.119”
(p. 25): “Several statistical measures of discrimination for actuarial tools are available, yet one of
them in particular has come to dominate the relevant literature. The discrimination indicator of
popular choice is called the ‘area under the curve’ (‘AUC’), which is a fraction obtained from the
receiver operating characteristic (“ROC”) curve.120.... The AUC is a fraction providing a statistical
measurement of the ROC curve.125 AUC values lie between Oand 1, with ,5 indicating discriminatory
ability no better than chance and 1 indicating perfect discrimination.126
(p. 26): “...An effect size is a generic term to represent the statistical magnitude of the
phenomenon studied.1'32 Yet these categorical descriptions are far more about improvement on
chance than a clear barometer of statistical or practical significance.133 ...In sum, the labeling of the
discrimination ability of an actuarial tool as low or high is merely a social construct that is not only
contested within the forensic field, it does not itself offer sufficient evidence about the predictive
ability of the tool.
“...Even with AUCs in [the] range [of .70-.75], studies are showing a not insignificant occurrence
of mistaken rankings. Erroneous ranking ...occurs often, perhaps 25 to 30% of the time.”
(p. 28): “... [Elxperts contend that there is a natural limit to predicting human behavior and that
actuarial technologies for recidivism risk have likely reached that limit already.142
b. Calibration
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“...One of the major differences in the tests for calibration and discrimination is that
discrimination measures ignore base rates, which is the frequency of a given outcome in the
population of interest.145 If 10% of a sample of sex offenders were arrested for a new sexual offense
within the period of observation, 10% would be the base rate of sexual recidivism for that sample.
AUC measures ignore base rates.”
(p. 29): “Only very recently have a few researchers focused on computing and reporting
calibration statistics for the most popular violent and sexual recidivism actuarial tools. This Article
adds to this small body of research by calculating a few additional statistics which can be used to
evaluate the predictive validity of the two most popular risk tools used today for violent and sexual
recidivism.”

(p. 30): “Table 3 Measures of Discrimination and Calibration
Measure
Sensitivity
Specificity
True Positive Rate

False Positive Rate

Positive Predictive Value

Negative Predictive Value

Number Needed to Detain

Number Safely
Discharged

Definition
The proportion of recidivists correctly predicted to recidivate.
The proportion of non-recidivists correctly predicted not to recidivate.
The proportion of recidivists correctly predicted to recidivate. Also known
as sensitivity.
The proportion of non-recidivists who had been predicted to recidivate. It is
the reciprocal of specificity (1 - specificity). Also known as false alarms
and false positive predictions.
The proportion of people predicted to recidivate who were observed to
recidivate.
The proportion of people predicted not to recidivate who are not observed
to have recidivated.
The number of individuals judged to be at high risk who need to be detained
in order to prevent a single incident of violence or sexual offense in the
community.
The number of individuals judged to be at low risk who could be discharged
prior to a single incident of violence or sexual offense in the community.

(p. 31): “Table 4 2x2 Contingency Table

Tool
Results

Predicted to Recidivate

Not Predicted to Recidivate

Outcome
Recidivist Non
Recidivist
False
True
Positives
Positives
True
False
Negatives Negatives
Sensitivity Specificity

Positive Predictive Value
Negative Predictive Value

(p. 34): “...A meta-analysis of VRAG and Static-99 replication studies using new samples shows
that at the deemed ‘high risk’ cutoffs of 7 and 6, respectively, the average PPVs were 66% and 33%,
respectively, meaning four out of ten false positives with VRAG and seven out of ten false positives
for Static-99 in the high risk bins.150 The alternative violent and sexual recidivism tools do not appear
to perform any better.15 ”
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(pp. 36-7): “[T]he evaluator’s initial question should be whether the developmental sample(s) is
sufficiently representative of the present group or individual to be examined. It may well not be. For
instance, recall that VRAG’s normative groups entirely comprised patients discharged from a
maximum-security mental health hospital in Canada. Of the developmental samples totaling about
six hundred, over two hundred had been adjudicated not guilty by reason of insanity and another one
hundred were diagnosed psychotics.l:>9 ...Static-99 was also reliant upon significant percentage of
forensic psychiatric patients in their developmental sampes.161 This means that the normed samples
from these popular tools possessed quite unique group characteristics (e.g., significant numbers of
mental disorders and mental health institutionalizations) that are quite unlikely to be shared by many
other groups or in other settings. Plus, with these tools’ developmental samples being entirely
Canadian and United Kingdom offenders, they are unlikely to be representative of any group of
routine sentencing defendants in the United States. Studies explicitly addressing the issue of
differences between countries regularly find that the discrimination ability of actuarial recidivism risk
tools for violence and sexual reoffending tends to be lower with samples in the United States as
compared to samples in Canada163 and the United Kingdom.164
“The lack of representativeness renders the practice of reusing the proportionate estimates of
recidivism from the developmental samples (the experience tables) a particularly egregious practice
as a result. If the new group is not similar to the developmental sample, the developmental sample is
not a representative reference for the individual to be assessed, or the base rates significantly differ,
adopting such estimates is specious.I6:?
“Some studies purport to have cross-validated and upheld the use of the popular recidivism tools
on new samples by accentuating that the study found a large effect size for the AUC.166 Yet, recall
that this statistic tells only part of the story about predictive ability. [A] critical aspect to judging the
desirability of relying upon any risk tool’s experience table is to either validate that the observed
recidivism rates in the new sample appropriately replicates or, in the very likely case that it does not,
to either decline to use the tool or perhaps to replace it with one appropriately normed to the new
group. Unfortunately, neither option often occurs in practice, whether in clinical settings or in legal
contexts.”
(p. 41): “The Static-99 developers have issued a revision, Static-99R,177 with a new normed
group which they call routine offenders, with a base rate of 6%. 178 .. JT]he Static-99R’s calibration
index remains weak. At its best (at risk bin 9), the revised instrument earns a PPV of 33%, meaning
that two-thirds would be false positive predictions,179
“...The authors concluded that the predicted base rate fluctuations were likely due to the various
impacts of disparities in ‘cohort effects (i.e., year of release), country, recidivism criteria, quality of
recidivism information, offender type, or treatment participation’ and the ‘density of unmeasured risk
factors external to Static-99R.’183 The sane meta-analysis found great variability from an alternative
perspective. The underlying studies associated a predicted five-year sexual recidivism rate of 15%
with Static-99R scores ranging from two to eight.184”
(p. 42): “...The most recent revision to Minnesota’s sexual recidivism instrument (MnSOST 3.1)
performs even worse: PPVs of 20% and 16% in its top 10% and 15% ranking categories, respectively,
leaving 80% false positive predictions at the highest levels.186 ... [T]he great degree of false positives,
...eight out of ten for Minnesota, reflect the tendency toward exceptional error rates.187....
• • -So fart the analysis has focused on the fit, validity, and reliability of actuarial risk instruments
and drew on empirical and logical issues that should provide pause for their use in legal proceedings.”
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(pp. 42-3):
C.
Group-Based Statistics: The G2i Problem
“...The G2i problem represents a basic disconnect between the scientific method, which operates
by studying at the group level, and the law, which focuses on the individual case.189 Translating from
the population, being the group level - the “G” in G2i - to the individual case ~ the “1” 1 G2i - is a
precarious adventure fraught with errors; but many judges, practitioners, even forensic assessors, fail
• 190
to notice.
“...Actuarial tools are not case studies focused on individuals, nor are they intended to
incorporate idiosyncratic traits or qualities of any single person.191 ... [Rjarely occurring variables
naturally cannot achieve the requisite significance.192 In the actuarial field for recidivism, the nature
of study has been to build models for group-based predictions for reoffending, without attention to
being able to predict which specific individuals in the group will relapse.193
“...Scientific studies may properly show that young, undereducated males are significantly more
likely to commit violent acts, but in the law the prosecution must still prove beyond a reasonable
doubt that this particular young, undereducated male committed the violent crime for which he is
prosecuted. Similarly, while scientific studies may find positive correlations between sexual
recidivism and variables regarding race/ethnicity, neighborhood, and sexual preference, presumably
in sentencing we remain interested in the prosecution’s burden to show this individual defendant
poses a high risk or re-offense top justify a longer prison sentence.195 Otherwise, the law is merely
profiling in its criminal procedure decisions.”
(p. 45): “A cognitive error known as an ecological fallacy occurs when one attributes a group
characteristic to any individual in the group.203 Some properties of a group only reside at the
aggregate level. For instance, researchers may have observed in the sample studied the occurrence of
every type of sexual offense imaginable (e.g., adult rape, statutory rape, child molestation, bestiality,
voyeurism, exhibitionism, child pornography viewing). But no one individual in the group is likely to
have committed several of them, much less all of them. This, the occurrence of a wide variety of
sexual recidivism offenses is merely an aggregate statistic; it would be fallacious to describe the study
results as evidence that individuals tend not to specialize in their sexual reoffending.
“Surely, the group level statistic that actuarial recidivism tools are perhaps most prized for is the
proportional statistic tied to the relevant score or risk bin (e.g., 52% of those who scored 6 and higher
sexually reoffended). Applying that group proportion to any individual is likewise an ecological
fallacy and deceptive. Thus, the communication of risk in absolutist terms (‘this defendant is 52%
likely to sexually reoffend’) is perhaps the worst offender in terms of correctly interpreting the
aggregate statistics.”
(p. 46): “To be certain, actuarial tools cannot now, or ever, technically operate as a sort of test of
an individual’s propensity. ...Altogether, then, actuarial models cannot offer what many
unfortunately presume they do, which is the ability to predict which individuals will reoffend.”
(p. 47): “...[T]he assumption seems to be that offenders at each score or in each bin share
common characteristics or histories. To the contrary, they may only share equivalent point totals.
Because of the variety of factors available in the tools, study subjects may have received the same
ending point totals based on completely different factors. To offer an example, two different people
may share the same score where one received points on factors relating to criminal history, mental
disorder, and trouble with alcohol, and the other for the recidivism predictors involving choice of
victim, never being married, and young age. Thus individuals assessed with the same resulting
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scores, or combined in the same risk bins, may share none or just a few of the same characteristics.
The pair may be more dissimilar than similar.”
(p. 56): “...The notion that unreliable science (even junk science) should somehow be protected
because it might constitute simply one source of information in a multi-factor decision should offend
any strong adherent to the principles of law and the desire to admit only truthful evidence. A plethora
of other independent authorities would claim to have the knowledge and ability to predict future
behavior and would honestly assert a conviction that the foundations of those predictions lie in
science and based on reliable methods. Envision astrologers, numerologists, and palmists who
purportedly predict the future through objective and standardized means. Consider those trained in
psychology and psychiatry who have in our history promoted prognostications of antisocial behavior
founded on such ‘scientific’ theories as phrenology, physiognomy, and somatotypes. The ‘only one
piece of evidence’ rationalization would admit as expert evidence each of them.”
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20
tbl.
3
(2012),
available
at
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187

189

190
191
192
193
195

203

http://www.doc.state.mn.us/pages/files/large-files/Publications/MnSOST3-lDOCReport.pdf
for PPV calculation data.
See Va. Criminal Sentencing Comm'n, Assessing Risk Among Sex Offenders in Virginia 89 fig
3 (2001), available at http://www.vcsc.virginia.gov/sex_off_report.pdf for PPV calculation
data. Id. at 19-20.
David L. Faigan et al., “Group to Individual (G2i) Inference in Scientific Expert Testimony,”
81 U. Chi. L. Ttev.417, 418 (2014).
Id. at 420.
Vincent et al. supra note 165 at 82.
Id.
Thomas Nilsson et al., “The Precarious Practice of Forensic Psychiatric Risk Assessments, 32
Inti J. L. & Psychiatry 400, 403 (2009).
Still, a potential difference between these situations is that adjudicating guilt is a retrospective
exercise whereas sentencing, at least to the extent it incorporates utilitarian concerns, is
forward-looking where future predictions are involved. Others argue predictions of future
behavior are always group-based thinking exercises. Eric S. Janus & Robert A. Prentky,
“Forensic Use of Actuarial Risk Assessment with Sex Offenders: Accuracy, Admissibility and
Accountability,” 40 Am. Crim. L. Rev. 1443, 1478-79 (2003)
Nicholas Scurich et al., “Innumeracy and Unpacking: Bridging the Nomothetic/Idiographic
Divide in Violence Risk Assessment,” 36 Law & Human Behav. 548, 549 (2012).

b. ARA Cannot Make Any Prediction as to Any Individual's Probability of Re-Offense.

A governmental review of sex offender civil commitment undertaken by the State of Virginia

questioned whether any ARAI is able to reliably predict whether a given individual will re-offend.
ARAIs “have limited predictive ability for a single person.

Researchers emphasize that accurate

predictions for a large group as a whole do not necessarily translate into accurate predictions for a specific
individual within that group.” Joint Legis. Audit & Rev. Comm'n, Review of the Civil Commitment of

Sexually Violent Predators, H.R. Doc. No. 5 (Va. 2012), at 32.
Melissa Hamilton, “Back to the Future: The Influence of Criminal History on Risk Assessments,” 20

Berkeley J. Crim. L. 75, 115-16 (Spring 2015), addresses the impossibility of prediction of future crimes
by a specific individual thus:

“...[Cjritics argue that it seems unfair to penalize a person just for the potential of future
behavior. From a theoretical perspective, these future risk-based practices deny the specific
deterrence ability of the immediate conviction, sentence, or programming. They tend to negate
broader notions of free will as well. Humans are fundamentally unpredictable. There can be no
certainty as to whether a person will or will not commit some speculative future act. A policy that
permits aggravated discipline for a hypothetical, future offense is akin to an informal scheme of
inchoate crimes. Imperfectly, such a policy disregards criminal law’s otherwise fundamental
elements of proving a culpable mental state (mens rea) coupled with voluntary conduct (actus reus).
The crime is merely hypothetical; the consequences to the individual, however, are very real....”
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p. 119: “’Virtually all research that presents a scheme to predict dangerous behavior (be it future
offending, violence, substance use, or another undesirable outcome) is not technically predictive.
Rather, ...these are better thought of as ‘post-diction’ studies, in which offenders are retrospectively
classified into groups based on measures of past behavior, (citing Kathleen Auerhahn, “Conceptual
and Methodological Issues in the Prediction of Dangerous Behavior,” 5 Criminology & Pub. Poly
771,772 (2006)7
‘...The actual method compares similarities of an individual’s profile to the combined knowledge
of the past events of a convicted group of offenders. An individual may share some, but typically not
all, of the characteristics of the original sample. Hence, applying the results of an actuarial scale to an
individual can have the effect of reducing the predictive accuracy of the scale. This is known as the
“statistical fallacy effect.”’
“A related complaint regarding the G2i [group-to-individual] challenge applies to criminal justice
penalties based on risk: the person is not necessarily being sanctioned on his own merits. Penalizing a
person by a risk assessment arrived from group data means that punishment becomes situated on
shared group characteristics and thereby is too de-individualized. The scheme is akin to punishing
someone for what other, purportedly statistically-matched persons have done.” (emphases supplied)

David J. Cooke & Christine Michie, in “Limitations of Diagnostic Precision and Predictive Utility in

the Individual Case: A Challenge for Forensic Practice,” 34 Law and Human Behavior 259, 260 (Aug.
2010), explain:
“The problem of making predictions for individuals from statistical models is now recognized in
other disciplines. In relation to medical risks, Rose (1992) expressed the position clearly:
‘Unfortunately, the ability to estimate the average for a group, which may be good, is not matched by
any corresponding ability to predict what individuals are going to fall ill soon.’ (p. 48). In relation to
reoffending, Copas and Marshall made a related point: ‘...the score is not a prediction about an
individual, but an estimate of what rate of conviction might be expected of a group of offenders who
match that individual on the set of covariates used by the score.’ (p. 170)” (further cites omitted;
emphases supplied)
At pp. 271-72, Cooke & Michie explain further and conclude thus:

“The application of between-subject information to guide within-subject inference is subject to
the logical fallacy of division {Roper, 1990). One form of this fallacy rests on drawing an invalid
conclusion about an individual member of a group based on the collective properties of the group....
A common defense of the actuarial approach is founded upon this fallacy. ‘If it is alright for life
insurance companies, it should be alright for psychology.’ The analogue is false. The actuary makes
a profit by predicting the proportion of insured lives that will end in a particular time period: The
actuary has no interest in predicting the deaths of particular individuals....
“In summary, in the basis of empirical findings, statistical theory, and logic it is clear that
predictions of future offending cannot be achieved, with any degree of confidence, in the individual
case.” (emphases supplied)
Stephen D. Hart & David J. Cooke, “Another Look at the (Im-)Precision of Individual Risk

Estimates Made Using Actuarial Risk Assessment Instruments [ARAIs],” 31 Behav. Sci. Law 81-102
(2013), explain these points and add other related ones:
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[p. 81, Abstract]^‘Consistent with past research, ARAI scores were moderately and significantly
predictive of failure in the aggregate, but group probability estimates had substantial margins of error
and individual probability estimates had very large margins of error. We conclude that, without
major advances in our understanding of the causes of violence, ARAIs cannot be used to estimate the
specific probability or absolute likelihood of future violence with any reasonable degree of precision
or certainty. The implications for conducting violence risk assessments in forensic mental health are
discussed.
[p. 94]: “As Niels Bohr purportedly quipped, ‘Prediction is difficult, especially about the future.’”
[p. 97]: “Legal Admissibility of ARAIs
“The issue of legal admissibility of ARAIs is complex, especially as the relevant laws vary across
jurisdictions (Janus & Prentky, 2003). But in jurisdictions that consider them scientific or technical
procedures, it is difficult to understand how ARAIs can be found legally admissible under Daubert or
similar criterias (e.g., Daubert v. Merrell Dow Pharmaceuticals, 1993; Kumho Tire Co. v.
Carmichael, 1999) when the margins of error for individual risk estimates made using the tests are
large, unknown, or incalculable.”
Thus, ARA tells us nothing of use for predicting a given individual’s personal risk of re-offense.

Even in the hypothetical previously discussed of an ARA-based 75% score, there is simply no way to

know if the particular individual under scrutiny (an SOCC respondent, let us say) is within the 75% who

reoffended or the 25% who did not. Permit a coin-flipping simile: Flip two coins. The 50-50 chance
outcome of the first flip determines, we will assume, that our hypothetical individual is within the
marginal 50%, that is, where half will reoffend and half will not. Now simply flip the second coin. Such

is pure chance, not scientific prediction.

Now recall our ‘auditorium’ thought experiment from Section VI.D., supra. The outcome of that
supposition was that prediction of which specific sex offenders out of that hypothesized 1,000 in the

auditorium would later reoffend would be wrong 96.8% of the time - regardless which ARA instrument

the raters used.
This conceptual flaw of the ARA approach caused the court in State v. Rosado, 889 N.Y.S.2d 369
(Supr. Ct. Bronx County 2009) to reject a Static-99 score. “The Static-99 has no predictive value for an
individual. The Static-99 does not and cannot measure an individual’s risk of reoffending.

. ,.[T]he

Static-99 score only indicates that a respondent has characteristics which correlate within a group of
individuals whose rate of recidivism was “x” percent.” Id., at 379. Because of this, and the fact that such
actuarial outcomes cannot say anything about a given respondent’s volitional control capacity, such ARA
evidence was rejected in Rosado as confusing to the factfinder. The Rosado court also found that, due to

a 2008 revision by the developers of the Static-99, replacing the former edition and involving a two-tier

system of deriving greatly varied percentages, the Static-99R was not accepted by the scientific
community (see infra).
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As a purely statistical approach, it is important to note that ARA inherently cannot make a prediction

as to a given individual, but instead only to some group that is claimed to include that individual.
Percentages derived through ARA only refer to the portion of that group who later committed a sex crime.

There is no way to tell if the individual in question would later turn out to be in that portion, or instead in

the portion that did not commit a later sex crime, even assuming that assignment of the individual to that
As we shall see, it is instead arbitrary, without

statistical group is fair and accurate on the facts.

relationship to actual facts in common, or their absence.

To grasp these fatal flaws, one must first consider the ARA technique. ARA starts with a series of

“factors” placed on a checklist form (a “risk assessment instrument”/“RAI”). Each of these factors was
selected by the creators of a given RAI because, without regard to interaction with any other factors, some
typically modest level of correlation to later sexual re-offense had previously been reported by some

researcher. Whether or not any true causal relationship connects a give factor to such future recidivism is

unknown, and ARA disregards this question altogether.

c.

Scoring Points for Any Un-Convicted Criminal Allegations, Charged or Uncharged, Is
Unscientific and Deprives the Scored Individual of Fundamental Fairness.

Melissa Hamilton, “Back to the Future: The Influence of Criminal History on Risk Assessments,” 20

Berkeley J. Crim. L. 75 (Spring 2015), succinctly discusses this point of unscientific and unfair forensic
assumptions as follows:

pp. 104-05:

“B. Nonadjudicated Criminal History

“Formal recidivist premiums usually require official convictions to trigger them. Most risk tool
measures of past offending do not limit themselves to convictions. Depending on the instrument, a
variety of measures are counted, including arrests’40, charges141, parole/probation revocations142, other
types of supervision violations143, incarceration144, other official records145, or self-report146.
Generally, coding rules for many instruments do not exclude counting any of the aforementioned
even of the individual was otherwise officially exonerated, such as via an acquittal, police decision
not to arrest, or prosecutorial declination based on insufficient evidence. In other words, risk
instruments tend to presume that any evidence - even circumstantial - of prior offending behavior
must be truthful and accurate as proving the occurrence of such behavior, and accordingly deserves to
be tallied to increase the risk profile. This scenario is generally the case regardless of the evidence
actually obtained and/or events occurring afterward that might refute such allegations.

“...[R]isk instruments generally permit coding for criminal history measures without requiring
convictions. Hence, the potential for weak, if not entirely inaccurate, information to guide risk
assessment outcomes is real.”
[Notes 140-46:
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140Jtfwes' L. Johnson et al., “The Construction and Validation of the Federal Post Conviction Risk
Assessment (PCRA),” 75 Fed. Probation 16, 26 app. 2 (2011).; N.S.W. Dept, of Corrective Servs.,
LSI-R Training Manual, at 19-20 (2002); Vernon L. Quinsey et al., Violent Offenders: Appraising and
Managing Risk at 239 (1998).

141 “Federal Pretrial Risk Assessment Instrument: User’s Manual and Scoring Guide,” Off Of Prob.
And Pretrial Servs. (2013) at 7; MnSOST, supra note 116; “Validation of Risk Scale,” PA. Comm'n
on Sent'g 6 tbl. 1 (2013); Hanson & Thornton, supra note 119
142NS. W. Dept, of Corr. Servs. supra note 140, at 15; Quinsey et al., supra note 140, at 238;
Christopher D. Webster et al. HCR-20: Assessing Riskfor Violence 11 (1997)
143 Johnson et al., supra note 140; Thomas Blomberg et al., “Validation of the Compas Risk
Assessment Classification Instrument,” Ctr.for Criminology and Pub. Policy 15 (2010); N.S.W. Dept,
of Corr. Servs. supra note 140, at 19-20; Quinsey et al., supra note 140, at 238.

144 V 5. W. Dept, of Corr. Servs. supra note 140, at 19-20.
145 Federal Pretrial, supra note 141; Office of Prob. & Pretrial Servs., “Federal Post Conviction
Risk Assessment: Scoring Guide” § 1.1 (2011) (“Count all contact with law enforcement resulting
from criminal conduct or status offenses [truancy, curfew violations, run-away]. Count arrests and
referrals to court for all offenses [including traffic]. Consider official records and self-report.”);
N.S.W. Dept, of Corr. Servs. supra note 140, at 15.

\46Shannon Toney Smith et al., “Adapting the HCR-20V3 for Pre-trial Settings,” 13 Int'l J. Forensic
Mental Health 160, 169 (2014); Fed. Pretrial, supra note 145, at 7; Office of Prob. & Pretrial Servs.,
“Federal Post Conviction Risk Assessment: Scoring Guide” § 1.3 (2011)]
p. 105: “1.
Evidentiary Inadequacy
“As the coding for criminal history in actuarial tools often does not require a formal conviction,
individuals may score positively for criminal acts that they did not commit. In the law, a simple
arrest is insufficient proof that the arrestee actually committed the criminal offense alleged.147 Arrests
frequently ‘happen to the innocent as well as the guilty.’148 ...Outside of conviction data,
recordkeeping can be sketchy or the evidence too thin to reasonably score as criminal history events.
Thus, counting anything other than convictions when the legal and practical consequences to the
defendant may be significant renders risk instrument coding for criminal history variables as
subjective, unreliable, and unjust.149”
[Notes 147-49:

147Michael Edmund O'Neill et al., “Past as Prologue: Reconciling Recidivism and Culpability,” 73
Fordham L. Rev. 245, 267 (2004).
148 United States v. Zapete-Garcia, 447 F.3d 57, 60 (1st Cir. 2006)
149 O 'Neill, supra note 147.]

t/.

Predicting Future Crime from Prior Criminal Record Effectively Creates an
Impermissible Status Offense of Being a 'Criminal. '
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Melissa Hamilton. “Back to the Future....” supra at 119-23, continues, shifting to examine future
crime probability prediction from this perspective of effective creation of a status crime of criminality

with these observations:
pp. 119-20:
“C.
Punishing Status
“An alternative construction to framing the idea of sanctioning the hypothetical crime via the
proxy of criminal history is to conceive of the issue as one of penalizing an individual for his status.
Here, the criminalizing status is one presumed to be indicative of future dangerousness. A couple of
overlapping frames can be explored in this idea of exploiting incapacitating options based on
perceived status. The status-oriented perspectives are that of a ‘criminal’ or one based on his
(assumed) deviant character. Each potential status is formed on the existence of past offending
behavior, is presumed causative of future antisociality, and is deemed fixed in nature.
1.
Being a ‘Criminal’ - A Status Offense?
“Two constitutional issues arise with criminalizing an individual for his status. The United States
Supreme Court in the case of Robinson v. California held that it was constitutionally impermissible to
impose criminal punishments based on mere status.216 ...One of the Court’s aversions appeared to be
the state’s concession that a person could be continuously guilty of a criminal offense that targeted
one’s chronic status.218....”
p. 122: “[A] person with a criminal record is presumed dangerous, one especially deserving
contempt and fear. The criminal is conceived ‘in terms of degeneracy, avarice, malice, and lust.’227”
pp. 122-23:
“A debate among retributivists exists on the legitimacy of this character-based
approach. A prominent retribution theorist suggests that a second-time offender bears greater
culpability by demonstrating a ‘character trait’ in repeatedly disregarding others’ rights.230 ‘This
approach views a prior record as a factor used to assess the defendant’s character, presumably on the
assumption that character has some relatively fixed quality that can be measured. The question, in
short, is reduced to whether this defendant has an evil character, and how evil.’231 Others disagree on
retributivist grounds. One author contends that a character-based approach would be a slippery slope:
such an approach would likewise authorize evidence in addition to criminal history that could attest to
character, a regime in which strict just desert philosophers would likely disapprove.232”
[Notes 147-49:

216Robinson v. California. 370 U.S. 660, 666-667 (1962).
21 Kid. at 666.
227Harcourt, supra note 136, at 190.
230Aaron J. Rappaport. “Rationalizing the Commission: The Philosophical Premises of the U.S.
Sentencing Guidelines,” 52 Emory L.J. 557, at 599 (2003) (regarding Andrew von Hirsch).
231 AZ
232Id. at 600.]

e.

Most ARAIs (Actuarial Risk Assessment Instruments) Double-Count Single Prior
Criminal Events, Exaggerating Their Reported Probability of Future Re-Offense.

Melissa Hamilton. “Back to the Future....” supra at 98, addresses this ridiculously anti-scientific mis

counting thus:
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“Another reason for the n-tuple effect arises within the risk technologies themselves. Many risk
instruments assign points more than once for a single prior criminal event, particularly those that
maintain numerous and overlapping criminal offending items in their scoring sheets. For instance, six
of the nine variable in a sexual recidivism risk tool with the acronym Mn-SOST developed in
Minnesota (and used in other jurisdictions) may have overlapping consequences as all involve
convictions, events in prison, and release conditions. A hypothetical offender convicted of stalking
and forcing sexual contact with a male victim in a public place and who was released after serving
time without supervision would be scored in six of the nine categories. [Note 116: “Minnesota Sex
Offender Screening Tool - 3.1 (MnSOST-3.1) Coding Rules,” Minn. Dept, of Corrs. 24 (2012),
http://www.doc.state.mn.us/pages/files/large-files/Publications/MnSOST3-lDOCReport.pdf (scoring
(1) predatory offense sentence, (2) felony sentence, (3) stalking, (4) unsupervised release, (5) male
victim, (6) crime in a public place).] This risk scoring represents a sextuple effect of the same course
of conduct.
“...Static-99, the popular sexual recidivism instrument, tallies separately the number of prior sex
offenses, any convictions of non-contact sexual offenses, number of prior sentencing dates,
convictions for non-sexual offenses, and convictions of non-sexual violence. [Note 119: R. Karl
Hanson & David Thornton, “Improving Risk Assessments for Sex Offenders: A Comparison of Three
Actuarial Scales,” 24
& Human Behav. 119, at 122 (2000)].”

f

411 ARAIs Fail to Account for the Decay in the Predictive Ability of a Prior Criminal
Event.

Offenders can and do change, such that offense history information decreases in relevance as it fades

into the individual’s past. (R.K. Hanson, A.J.R. Harris, L. Helrnus & D. Thornton, “High Risk Sex

Offenders May Not Be High Risk Forever,” 29 Jour, of Interpersonal Violence 2792-2813, doi:
10.1177/0886260514526062 (2014).

See also: Joanna Amirault & Patrick Lussier, “Population

Heterogeneity, State Dependence and Sexual Offender Recidivism: The Aging Process and the Lost

Predictive Impact of Prior Criminal Charges over Time,” 39(4) Jour, of Criminal Justice 344-354 (JulyAug. 2011), at Abstract [subsection:] Highlights:66... Prior offending in early adulthood loses its predictive

value with the passage of time.” In other words, even the most “static” risk indicators are actually time

dependent (i.e., dynamic) indicators.

Melissa Hamilton, “Back to the Future....” supra at 123-25, addresses this ridiculously anti-scientific
mis-counting thus:
“...Risk assessment technologies generally qualify a past criminal act no matter how dated. The
practice undercuts scientific principles as recidivism studies consistently show that the predictive
ability of a prior offense decays over time and that many offenders actually desist from further
criminal activities. The typical failure to place any statute-of-limitations-type of time restriction on
prior crimes also ignores the age-crime curve in which people often naturally age out of criminal law
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violations. Further, risk assessment tools that do not consider dynamic factors ignore rehabilitation
successes that should realistically drive down individual recidivism risk.”
pp. 124-25:
“Correspondingly, studies show significant decay in the predictive ability of a
prior criminal event. A past crime’s predictive salience fades over time.236 Thus, the record of a
criminal event appears to provide mainly a short-term correlation to recidivism.237 Of even more
import, the longer the person remains crime-free, the risk of criminal offending greatly decreases as
time passes, though the degree obviously varies depending on the type of crime and history of the
individual.238 This pattern of declining risk profiles applies even to categories of offenders that risk
assessment tools often consider high-risk, like sex offenders.239 In general, the empirical picture
regarding patterns of recidivism indicates that most offenders who have remained offense-free for any
appreciable period will eventually become low risk.240 Indeed, with sufficient time elapsed, the non
recidivist’s risk of reoffending becomes roughly equivalent to the risk of those in the public who have
never offended.241.”
[Notes 236-41:
236Joanna Amirault & Patrick Lussier, “Population Heterogeneity, State Dependence and Sexual
Offender Recidivism: The Aging process and the Lost Predictive Impact of Prior Criminal Charges
over Time,” 39 J. Crim. Just., 344, 351 (2011)
237Megan C. Kurlychek el al., “Enduring Risk? Old Criminal Records and Predictions of Future
Criminal Involvement,” 53 Crime & Delinq. 64, 80 (2007) (“The problem is that a recent criminal
record seems to be far more predictive of short-term future behavior than older criminal records from
many years ago.”); Rappaport, supra note 230, at 592 (“[T]he utilitarian has a ready and plausible
explanation - the predictive effect of a prior record likely diminishes with age. Common sense
suggests that a recent prior record is more likely to indicate future risk than a crime committed twenty
years ago, followed by a long period of apparently law-abiding conduct.”).
23% Megan C. Kurlychek et al., “Long-Term Crime Desistance and Recidivism Patterns - Evidence
from the Essex County Convicted Felon Study,” 50 Criminology 71,71 (2012) (finding evidence of a
trajectory of desistance in a sample of felons in a northeastern county); Alfred Blumstein & Kiminori
Nakamura, “Redemption in the Presence of Widespread Criminal Background Checks,” 47
Criminology 327, 350 (2009) (“Younger starting age generally points to a longer time necessary to
become comparable with a person of the same age from the general population.”), at 327 (concluding
from recidivism study of offenders first arrested in New York in 1980 for robbery, burglary, or
aggravated assault that “[Recidivism probability declines with time ‘clean’, so some point in time is
reached when a person with a criminal record, who remained free of further contact with the criminal
justice system, is of no greater risk than a counterpart of the same age - an indication of redemption
from the mark of crime”).
239R. Karl Hanson el al., “High-Risk Sex Offenders May Not Be High Risk Forever,” 29 J.
Interpersonal Violence 2792, 2792 (2014) (finding “sexual offenders’ risk of serious and persistent
sexual crime decreased the longer they had been sex offense-free in the community” and “[w]hereas
the 5-year sexual recidivism rate for high-risk sex offenders was 22% from the time of release, this
rate decreased to 4.2% for the offenders in the same static risk category who remained offense-free in
the community for 10 years”).
2^QBlumstein & Nakamura, supra note 238 at 349 (“The risk of recidivism declines with time clean,
so we know that a person who has stayed clean for an extended period of time must be of low risk.”).
241 [R] isk of recidivism for a cohort of offenders returning to the community peaks fairly quickly and
then diminishes considerably with the passage of time. Based on this consistently observed empirical
pattern of criminal recidivism, we suggest that there may be a point at which the risk of a new
criminal event among a population with a prior record becomes similar to the risk of a criminal event
among individuals who have not offended in the past. Kurlychek et a!., supra note 238, at 70.]
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g. All ARAIs Fail to Account for the Well-Known Phenomenon of Desistance - Both
Generally and Through 'Aging-Out. ’

Melissa Hamilton, “Back to the Future....” supra at 126-28, points up the unaccounted-for impact of

desistance, which naturally occurs both through general reconsideration of further criminality and also

through the vicissitudes of aging, thus:
p. 126:
2.
Desistance
“A concept closely associated with the decaying risk level is the idea of desistance.245 The slight
difference is that desistance is viewed as a process in which the recidivism rate continues to decrease
over time to a point where a crime-free existence becomes a stable trait.246 Desistance is considered
generally achieved when the recidivism rate declines to near zero.247 A Bureau of Justice Statistics
study of prisoners release in 30 states in 2005, perhaps the best embodiment of a nationally
representative sample to date, found an overall pattern of desistence with risk of recidivism steadily
declining over time after release.248 Positively, the 'general tendency for recidivism risk to decline
over time is among the best replicated results in empirical criminology.’249”
pp. 126-27:
“’...[l]f a person with a criminal record remains crime free for a period of about [seven] years, his
or her risk of a new offense is similar to that of a person without any criminal record.’250
Interestingly, other investigators have concurred with the seven-year tolling. Desistance research
indicates that risk profiles at the seven-year mark of a crime-free life for known offenders are similar
to those of persons without prior convictions.251 As further explained by a legal academic, the
...‘reasons why these outdated sentences [should] not [be] counted is rather simple: they do not
capture the individual’s current threat matrix, and an individual’s desert for prior crimes has grown
stale. Put in individual autonomy terms, the older sentences may not be indicative of the internal
progress that the offender has made over time.’252
Age-Crime Curve
“Age is also highly relevant in decay and distance models. For a variety of offenses, studies
indicate consistent and distinct patterns in terms of aging. Young people are far more likely to
commit most types of crimes and the risk usually declines thereafter.2^3 Still, the pattern is not
entirely linear across the lifespan. The ‘age-crime curve’ accurately assesses research findings:
“The work on age-crime curves shows that very large percentages of young people commit
offenses; rates peak in the mid-teenage years for property offenses and the late teenage years for
violent offenses flowed by rapid declines. For most offenders, a process of natural desistance results
in cessation of criminal activities in the late teens and early 20s.’254
“Overall, ‘a common theme of life course criminology is the finding that a majority of one-time
offenders do not go on to lead lives of crime but indeed age out of, or otherwise desist from, criminal
ctivity. “ For this reason, the United States Sentencing Commission has suggested that factoring
criminal history along with age would improve the predictive validity for recidivism.256”
p. 128: “...Several instruments increase risk rating to adjust for a youthful age.238 Few, though,
control for the back-end to materially reduce risk scores as offenders approach or exceed middle
age.259 Institutional practices remain entrenched in reifying criminal history as a whole in recidivism
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predictions with a presumption that evidence of a criminal past retains value over a lifespan. Yet, the
results are inconsistent with a true-evidence-based culture and lead to the unnecessary incapacitation
of many offenders who would otherwise have simply desisted as they aged.”

[Notes 245-59:
245 For more information about the theories and empirical studies concerning criminal career
trajectories and desistance, see generally John F. MacLeod et al., Explaining Criminal Careers:
Implications for Justice Policy (2012); Keith Soothill et al., Understanding Criminal Careers (2009).

246 Kurlychek et al., supra note 238, at 72.

247 Kurlychek et al., supra note 238, at 73.

Matthew R. Durose et al., “Recidivism of Prisoners Released In 30 States,” Dept, ofJust., Bur. Of
Justice Statistics 7 fig. 2 (2014), http://www.bjs.gov/content/pub/pdf/rprts05p0510.pdf
249Kurlychek et al., supra note 238, at 75.
250Kurlychek et al., supra note 238, at 80.

251 Julian V. Roberts & Orhun H. Yalincak, “Revisiting Prior Record Enhancement Provisions in
State Sentencing Guidelines,” 26 Fed Sent'g Report 177 (2014) at 184 (citing Lila Kazemian,
“Assessing the Impact of a Recidivist Sentencing Premium on Crime and Recidivism Rates,” in
Previous Convictions at Sentencing 227 (Julian V. Roberts & Andrew von Hirsch eds., 2010))
(indicating research has “demonstrated that offenders with seven crime-free years are no more likely
to reoffend than people with no prior convictions. In other words, [prior history] enhancements
beyond the seven-year-mark carry no crime preventative benefits, although they may-well exacerbate
disproportionate minority offender impacts.
252Dawinder S. Sidhu, “Moneyball Sentencing,” 56 Boston Coll. L. Rev. 671 (2015)

253 Gary Sweeten et al., “Age and the Explanation of Crime, Revisited,” 42 J. Youth & Adolescence
921,921(2013).
254Michael Tonry, “Sentencing in America: 1975-2025,” 42 Crime & Just. 141 (2013), at 182.

255 Kurlychek et al., supra note 238, at 69.
256“Measuring Recidivism: The Criminal History Computation of the Federal Sentencing
Guidelines,” U.S. Sentencing Comm'n 16 (2004)
258 Federal Pretrial, supra note 141, at 10 (variable for age at interview); Office of Prob. & Pretrial
Servs., “Federal Post Conviction Risk Assessment: Scoring Guide” § 1.7 (2011) (containing a
category for young age at onset of current supervision); Andrew Harris et al., “STATIC-99 Coding
Rules: Revised - 2003,” STATIC-99 at 23 (2003) (increased risk rating for young age at interview).

259 But see Quinsey et al., supra note 140, at 239 (containing factor to deduct points as the offender’s
age at index offense increases with increments of -1 age 28-33, -2 age 34-38, -3 over age 38); Susan
Turner et al., “Development of the California Static Risk Assessment (CSRA): Recidivism Risk
Prediction in the California Department of Corrections and Rehabilitation,” UC Irvine Ctr. For
Evidence-Based Corrs 5 tbl. 3 (2013) (indicating decreasing number of risk points in a linear
fashion).]

Montaldi, supra at 845, concludes, “...the inverse association between age and recidivism rates — the
age effect — is yet to be adequately accounted for, even with the revision of actuarial instruments.

h.

The ARA Technique of Merely Adding Integer Points for Factor-Scores to Derive a
Total Score for Conversion Into a Probability Percentage Is Ridiculously Unscientific.

Criticizing the “integer point addition” technique of scoring all RAIs, P. Lussier & Garth Davies, “A

Person-Oriented Perspective on Sexual Offenders, Offending Trajectories, and Risk of Recidivism: A

New Challenge for Policymakers, Risk Assessors, and Actuarial Prediction?”, 17 Psychol., Pub. Pol’y &
L. 530, 533 (2011), confirms that “[t][he scoring of these instruments is based on the long tradition of

Burgess’s (Burgess, 1928) technique of adding the scores of different risk factors included in the
instruments.” This ancient, simplistic technique defies all principles of modern statistics.

More specifically, academic psychological literature and federal cases addressing the specific

actuarial instruments used in sex-offender commitment cases include the following representative sample:

ARA assigns a score — typically a one — to each factor on the checklists. If some record indication
exists of the presence of a given factor as to a given sex offender considered for commitment, that sex
offender gets assessed that point, and so on for all factors given RAI checklist. All such points are then

added together. This point total is compared to a vertical two-column table simply stating an asserted
percentage of predicted likelihood of future sexual re-offense for each possible point total.

The

percentage of purported likelihood is reported as the ARA conclusion for that sex offender. However, at

least five grave flaws have been pointed out to this method of prediction.
First, no science exists to support this ‘integer point addition’ method of compiling a total score. The
percentage predictions of recidivism in a given RAI table of totals were derived from every sex offender
who was assigned that adverse score level, regardless how comprised of different individual factors. That

point total and its corresponding percentage prediction have nothing to do with any specific factor or its

relationship (causal or merely coincidental) to recidivism. A fortiori, that point total and percentage
prediction from any RAI is not specific to any particular combination of factors found present as to the

sex offender under scrutiny.

Effectively, any such offender subjected to ARA in a commitment

proceeding is being penalized by the inclusion in the calculation of that score of myriad other

combinations of factors (i.e., not his combination), including factors not present in his case or history.

This point of criticism also includes the unscientific practice of adding probabilities, as RAIs
effectively do in deriving a percentage probability associated with a point total for all factors. Rather than

being purely cumulative, such probabilities for individual factors can, and almost certainly do overlap, a

fact ignored in this pure totaling ARA method. This could create tremendous overstatement of the
probability of future sex crime(s) in any individual’s case, with no way to be certain. In general, most
RAIs lack any academically acceptable level of peer review, and have poor cross-validation. The general
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low base rates for sex-crime recidivism multiply each inaccuracy, generating more false-positive

predictions than correct ones.

z.

The Unscientific Inaccuracy of Recidivism Risk Prediction by RAIs Generally

Astrid Rossegger et al., “Current Obstacles in Replicating Risk Assessment Findings: A Systematic
Review of Commonly Used Actuarial Instruments,” 31 Behavioral Sciences and the Law 154-164 (2013),
available at: wileyonlinelibrary.com, DOI: 10.1002/bsl.2044, recount a meta-analysis of 84 studies

involving samples of sex offenders addressing the Violence Risk Appraisal Guide (VRAG), the Sex
Offender Risk Appraisal Guide (SORAG), and the Static-99 RAIs. These authors start from the premise

(at p. 161) that “ARAIs can be considered valid [only] if independent studies can replicate the findings of

the development study.” However, they found that:
“None of the replications matched the development study of the instrument they were attempting
to cross-validate with respect to key sample and design characteristics. Furthermore, none of the
replications strictly followed the manual-recommended guidelines for the instruments’
administration.
“Additional replication studies that follow the methodological protocols outlined in actuarial
instruments’ development studies are needed before claims of generalizability can be made.”
(Abstract).
Amplifying, at p. 162: “Of the 108 samples investigated, no study could be identified with a
perfect replication match. Roughly half of the study samples matched the development study in twothirds or fewer of the relevant criteria, although the replication match was better for Static-99 R
studies than for SORAG/VRAG validation studies.

RAIs have always been startlingly inaccurate, even assuming the ‘totals’ percentage actually did
apply to the offender under scrutiny. The commonly used “Static-99” RAI, for instance, was found to

have mis-predicted almost as many non-recidivists to recidivists as it correctly predicted true recidivists
as such (a 46% false positive rate — again, close to pure chance). Other common RAIs were also found

to be ridiculously inaccurate as well: MnSOST-R: 45-50% accurate; VRAG: 20% accuracy; SORAG:

50% accuracy; RRASOR: 25% accuracy. Stephen D. Hart, Christine Michie & David J. Cooke, in
“Precision of Actuarial Risk Assessment Instruments,” 190 British Jour, of Psychiatry (sup. 49). S60-s65,

at s60 (2007), reported that both the VRAG and Static-99 RAIs had such wide “confidence intervals as to
be “virtually meaningless” as to any individual.

Anecdotally, it should be noted in this connection that Alfonso Rodriguez (later the rapist-killer of

Dru Sjodin in 2003) was first evaluated by the MnSOST-R RAI. Based on his low predicted percentage
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of likelihood of sexual re-offense derived from that risk tool, he was not referred for commitment

consideration and instead was released from prison to perpetrate that atrocity.

Comparably, Jeffery

Dahmer, who killed and cannibalized at least 17 sex abuse victims of his, was not previously rated by

RAI. However, had he been, using RRASOR, he would have been rated a low probability of re-offense,
and thus would also have been released to commit those serial killings. (Accord: State v. Rosado, 889

N.Y.S.2d, 369, 393 [2009; Jeffrey Dahmer ...would score only a 2 of the Static-99 (low risk)”....].) RAIs
and sex offender commitment protect no one. In fact, even using those original recidivism figures, among
particular subgroups of sex offenders with lower-than-average rates of recidivism (e.g., older offenders)
rates of false-positives soared upward.

j.

The Problem of Wide Confidence Intervals and the Impact of Low Base Rates

Researchers examining the Static-99 found that its 95% “confidence interval” (“CI”) at its highest-

risk score was an unbelievably wild spread: 6-95%. Stephen D. Hart, et al., “Precision of Actuarial Risk

Assessment Instruments: Evaluating the Margins of Error” (etc.), 190 British J. Psychiatry (supp. 49) s60

(2007), at s60, s62.
Such inaccuracy defies science and deprives Respondents of due process. Ironically, the drastic
reduction in sex-crime recidivism over the last twenty years has also inherently reduced the predictive
accuracy and certainty of ARA (this last reflected in “confidence intervals” so wide as to render any

probability percentage derived through any given “risk assessment instrument” [“RAI”] utterly
meaningless). The current base rate for sex offense recidivism in Minnesota is declared by the Minnesota
Department of Corrections to be 3.2%. (This is exaggerated, however, see

471a, supra.) Doren, supra,

at pp. 151 -52, explains this:

“Statistically, the more rare an event is, the more difficult it is to predict those situations in which
it will occur without also including many cases in the same prediction where the event would not
actually occur. Put in terms of sexual recidivism predictions, the rarer is the sexual recidivism being
predicted, the more likely the predictions will include nonrecidivists in the predicted recidivist
category. Predictions trying to distinguish the occurrence of rare events from the far more common
are notoriously high in their inaccurate inclusion of the common events in the set where the rare one
is predicted, an error that is largely statistically determined rather than reflective of ‘bad’ assessment
techniques per se.
“...Knowing a reasonable approximation of the underlying sexual recidivism base rate, therefore,
tells evaluators something about the statistical limitations of the predictive accuracy of the methods
being employed,....”
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See, e.g., E. Janus & R. Prentky. “Forensic Use of Actuarial Risk Assessment with Sex Offenders:...”
40 Am. Crim. L. Rev. 1443, 1456 (2004). Actuarial risk assessment hovers at just around 50% accuracy -

the same as by sheer guessing,

(W., at 1465-67). The point is that neither of these procedures is

scientifically valid at forecasting sexual re-offense, even when couched only in terms of “probability.”

Worse for RAIs, the most-recent twenty years have seen nationwide collapse in the statistical

frequency of sex-crime recidivism. A comparison of Minnesota’s 1990 average sex-crime recidivism rate
(17%) to the same statistic compiled in 2007 (3%) aptly illustrates this reduction. This new “base rate”

for sex-crime recidivism is only 17.6% of the former rate. This applies at all deemed levels of probability
of re-offense. {Minn. Dept, of Corrections. “Sex Offender Recidivism in Minnesota,” 2007). Applying
this multiple (0.176) to derive current probability percentages as to a commitment defendant in

Appellant’s age-60-plus cohort (formerly at 3%), yields a current actuarial probability of 0.528%, or
roughly one out of 200.
Quite distinctly, Richard Wollert. “Low Base Rates Limit Expert Certainty When Current Actuarials

Are Used to Identify Sexually Violent Predators,” 12 Psychology, Public Policy, and Law 56 (2006), at p.
59, demonstrated mathematically that RAIs are inherently unacceptably inaccurate and uncertain at base
rates below 50% (e.g., at the former 17% Minnesota base rate), a problem that gets worse the lower base
rates go. All RAIs, using such higher former recidivism base rates, barely exceeded the 50% probability
prediction-accuracy level for any specific offender (not to be confused with the base rate), even those
with the maximum point score possible on a given RAI. In fact, Wollerfs proof also showed that the

farther a given offender’s percentage of claimed probability of re-offense exceeded the base rate, the more
this error and uncertainty become. Hence, even in such earlier times, actuarial risk assessment held no

scientific validity. In current times of far lower sex-crime recidivism, the exceedingly low base rate

multiplies this error rate. This error inevitably greatly overstates the probability estimate for each such

sex offender. In light of the aforesaid six-fold reduction in base rate, this overestimation error has been
conversely multiplied by six times. Richard Wollert, id. at p. 59, presented evidence that all current
actuarials are useless, and even revised and more accurate actuarials in the future might be useless for
valid estimation of recidivism probabilities because that base rate of sexual recidivism has dropped so

dramatically in the United States in recent years.

Currently then, no RAI can accurately predict

recidivism probabilities of sex offenders. Such inaccuracy is inherent, yet intolerable. It follows that
reliance upon any actuarial estimate of probability of future sex-crime recidivism inherently violates a
sex-offender-commitment defendant’s right to substantive due process.

Thus, demonstrated Wollert. the lower the base rate, the greater the inherent inaccuracy and
uncertainty of all RAIs. At a miniscule base rate of 3.2%, conversely, the inaccuracy and uncertainty of
all RAIs is enormous - perhaps in the range of 97% inaccurate.
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Prentky, Janus, et al., “Sexually Violent Predators in the Courtroom (etc.), supra, at p. 374, notes:
“The problems inherent in low base-rate prediction of dangerousness have been addressed numerous
times (e.g., Grove & Meehl, 1996; Monahan & Steadman, 1994; Swets, Dawes, & Monahan, 2000;

Wollert, 2006).”

Montaldi, supra, at 858-59, states:
“...[I]t is not likely that any actuarial instrument currently available can be used as a valid gauge
of absolute risk. No instrument of which the author is aware has a score category associated with
even one sample of sex offenders released well into the nationwide decline in sexual
offense/recidivism base rates (since 1993 but especially since 1999) showing an observed sexual
recidivism rate anywhere close to 50%. ...[MJost offenders who reoffend do so within a few years of
release,... [citing Daniel F. Montaldi, “A Philosophy of SVP: One Approach to Identifying Sexually
Violent Predators,” in Civic Research Inst., The Sexual Predator, Legal, Administrative, Assessment,
and Treatment Concerns (Anita Schlank, ed. 2014), at 4-121 to -30; R. Karl Hanson et al., “HighRisk Sex Offenders May not Be High Risk Forever,” 29 J. Interpersonal Violence T17D, 2805
((2014)].
“No instrument is likely to function as intended for sex offenders released after 1999....
“Released offenders who were recommended for commitment have, for the most part, extensive
histories. But their sexual recidivism rates are low, virtually as low as rates for offenders without
much history. Why?
“It is impossible to know at this point, but speculation is reasonable. In this author’s opinion, the
reason, at least in part, is an interaction between longer sentences and a still underestimated age
effect.”

A.

ARA Choice of Predictive Scoring Factors Does Not Account for Variance in Sexual
Recidivism, Leading to Massive Inaccuracy.

Melissa Hamilton, in “Public Safety, Individual Liberty, and Suspect Science: Future Dangerousness
Assessments and Sex Offender Laws,” 83 Temple L. Rev. 697 (Spring, 2011), at 728, deriving the
variance of the Static-99’s correlation coefficient, determined that only 10% of the variance in sexual

recidivism in the development sample used in the Static-99 is explained by any or all of the scoring

factors of the Static-99. Hamilton observes, “...[TJhis means that 90% of what helps influence sex
offense recidivism is based on other factors.” Consequently, as a tool for predicting risk of sexual re
offense, the Static-99 simply is not. Next, using the U.S. Dept, of Justice’s sex-crime recidivism base rate

(5.3%), and an “ROC” (receiver operator characteristic) rating of .70, Hamilton determined that, as to its
predictive accuracy, the Static-99 will be wrong 9 times out of ten. {Id., p. 731).

Nonetheless, these are not just problems of the Static-99 itself. As Hamilton observes more broadly:
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“Humans are simply hard to predict, making assessments of future behavior impractical. As a
result, the politically charged atmosphere surrounding the post-release management of sex offenders
may lead participants in the process to err on the side of confirming SVP status rather than risk the
consequences of not applying SVP restrictions to those who eventually reoffend. Expert witnesses
admit feeling pressure in the adversarial process to provide positive assessments of risk without
adequately explaining contrary research, and even distorting the limitations of the actuarial tools.”
(7rf,pp. 725-26).
“Thus, many legal and mental health practitioners and researchers who work in the sex offender
area, and who feel strongly and justifiably about it enough to publish their professional opinions in
peer-reviewed journals, warn against the use of actuarial tests in legal settings because significant
limitations with the tests make their use questionable in light of the significant deprivation of liberty
they may facilitate. Putting the use of actuarial evidence in context, a mental health practitioner
extrapolated from the Department of Justice’s sex-offender recidivism study to conclude that using
Static-99 would have averted only three percent of sexual offenses committed by released offenders
...while hundreds of non-recidivists would have been unnecessarily detained. Further, some suggest,
it may be professionally unethical for mental health practitioners to testify in court about the
likelihood of an individual reoffending, at least without being absolutely clear about all of the
substantive limitations in making such predictions.” (AZ, p. 734).

/.

RAIs Generally Are Subject to Vast Inaccuracy.

In SOCC cases currently, the two most frequently used RAIs are the MnSOST-3.1 and the Static-

99R. However, both of them are rife with unscientific flaws, such that predictions made through their use
is scientifically meaningless. Both are subject to vast disparities in scoring depending on how a specific
“rater” interprets the applicability of the various “factors” used in the particular RAI.
All RAIs, specifically including VRAG, SORAG, RRASOR, Static-99, and MnSOST-R/3/3.1, are
based on recidivism statistics compiled before the RAI in question was designed — from 13 to 30 years

ago. In turn, those earlier statistics were derived from recidivism histories (or the lack thereof) over years

and even decades before then. Since then, sex offense rates have plummeted dramatically. Therefore,

since all RAIs were based on such old recidivism rates, they now inaccurately greatly overstate all

percentages of probability by that same ratio of former base rate to modern base rate (17% divided by 3%,
or 5.67 times too high). Thus, e.g., assuming an individual declared by an RAI, using ‘old’ recidivism
statistics, to be in a ‘cohort’ with a 50% probability of re-offense, the corrected current figure for

recidivism would be 8.8% — a probability knowing which no court anywhere would commit any sex
offender. Given the original inaccuracy of RAIs, this ‘multiplier’ effect reduces their accuracy to less

than 20% in every case — so egregious as to not to be science at all. They are therefore now worthless as

predictors of individual likelihood of recidivism.
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m. RAIs Overpredict Sexual Dangerousness.

RAIs overpredict dangerousness, as a large majority of offenders classified as dangerous never
commit violent crimes. See, e.g.: Guyora Binder & Ben Notterman, “Penal Incapacitation: A Situationist

Critique,” 54 Am. Crim. L. Rev. 1, 26 (2017). (“[A] U.S. Department of Justice study of almost 10,000
sex offenders (almost all convicted of rape, sexual assault, or child molestation) found that only 5.3%

were arrested for a new sex crime within the first three years after release. Only 3.3% of convicted child
molesters were rearrested for a sex crime against a child during that period. In the face of such low base
rates, any tool predicting recidivism is likely to be far less accurate than the assumption that any given
past offender will not recidivate.

...[Actuarial tools exaggerate the likelihood that any particular

offender poses a danger to the public.”). See also Richard Wollert, “Low Base Rates Limit Expert
Certainty When Current Actuarial Are Used to Identify Sexually Violent Predators: An Application of
Bayes’ Theorem,” 12 Psychol., Pub. Poly & L. 56, 56 (2006) (“[Actuarial scores for predicting sexual

recidivism in civil commitment cases ...were inaccurate for identifying recidivists, and misclassified
many nonrecidivists as recidivists..”)

77.

Reported Probabilities of Recidivism by the Same Sex Offender Vary Drastically and
Inconsistently from RAI to Different RAI.

Sandy Jung, Anna Pham & Liam Ennis, “Measuring the Disparity of Categorical Risk among Various

Sex Offender Risk Assessment Measures,” 24 Jour. Of Forensic Psychiatry & Psychology 353-370 (No.
3, 2013), available at: http://dx.doi.org/10.1080/14789949.2013.806567 , analyzes the inconsistent
probabilities of recidivism derived from various different RAIs, specifically examining results from these

RAIs: Static-99R, Static-2002R, Sex Offender Risk Appraisal Guide (SORAG), and SVR-20.

Recapping prior research, they report at p. 355:
“...Barbaree et al. examined the consistency of ranking risk among five risk assessment
measures: RRASOR, Static-99, Violence Risk Appraisal Guide (VRAG), Sex Offender Risk
Appraisal Guide (SORAG), and MnSOST-R. They predicted that, based on the fact that items in
each instrument as being high risk, only 3% of the sample was identified as high risk by all five
instruments. Similarly, only 4% were identified as low risk simultaneously by all of the measures.
Hence, different instruments appear to yield different outcomes {Barbaree et al., 2006).”
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At p. 364, Jung et al. add, “ ...Barbaree et alJs (2006) study ...found that the five actuarial
instruments (VRAG, SORAG, RRASOR, MnSOST-R, and Static-99) did not produce consistent risk
rankings for the same evaluations.” (emphases supplied)

At pp. 359-360, Jung et al. report ascertaining that, “[djespite the similarity in development and items
between the Static-2002R and its predecessor , the Static-99R, only moderate percentage agreements

among the risk categories of these two measures were seen, ranging from 36.2% to 81.1% (see Table 3

for frequencies and percentage agreements by risk category).”
In Table 1, Jung et al. report their findings as to two different RAIs, one of which (the SVR-20) was

scored in the two alternative ways suggested in its manual (simply actuarially, or alternatively with
clinician modification, using considerations not within the SVR-20 itself). Note the widely inconsistent
varying probabilities between these RAI as highlighted in this table (italics: lateral comparison; bold:

vertical comparison) - even within the SVR-20 itself, based only on the two different scoring methods:

Measure
SORAG (score range:
-27 to 51)
SVR-20 (score range:
0-40)
SVR-20
(clinician rated)

Low (0-38%)
44 (53.7%)

Converted risk categories (n)
High (91-100%)
Moderate (39-90%)
35 (42.7%)
3 (3.7%)

62 (83.8%)

9 (72.2%)

2 (2.7%)

27 (38.6%)

32 (45.7%)

11(75. 7%)

Tables 3 and 4 display findings as to agreement (by percentage) between risk categorizations derived
from the Static-2002R and the SORAG RAIs, respectively, as compared to the Static-99R.

As

underscored in those tables, overall agreement was dismally lacking, especially between the Static-99R
and the SORAG. Even worse, the percentage of agreement between the SORAG and the Static-2002R High Risk Category (Table 4) was found by Jung et al. to be only 11.8% (88.2% disagreement).

Table 3. Percentage agreement between risk categories of the Static-99R with the Static-2002R and the
SORAG
Percentage agreement

Static 2002R
Low
High
Percentage agreement (overall)
SORAG
Low
Percentage agreement (overall)

.. V

36.2
57.9
62.9
14.0
37.2
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Table 4. Percentage agreement between risk categories of the Static-2002R with the SORAG

o.

Score Only Condemnatory Factors and Ignore “Protective Factors.”

RAIs do not factor in any “protective factors,” only condemnatory ones. Thus, for instance, it is

beyond dispute that increasing age, especially from age 50 on, has a drastic reduction effect on sex-crime

recidivism. This decline is so precipitous and accelerating that no instances of recidivism could be found

at age 70 or above from which to derive a recidivism percentage. Recidivism in the age bracket of 60-69
hovered at around 3% (using those decades-old elevated recidivism statistics now outmoded).

Because this ‘aging effect’ is so marked, it disproportionately impacts those otherwise thought to
have a higher risk of recidivism, such as prior recidivists and those with several RAI ‘risk factors.’ From
age 60 on, even those have only that same, greatly reduced percentage as do non-prior recidivists and

those with only up to two RAI risk factors. Yet no RAI accounts for this with any meaningful degree of
accuracy at all. Nonetheless, courts have committed numerous sex offenders who were over age 60 at the

time. MSOP currently detains several of these now in their 80s and 90s. Over one-quarter of the MSOP

detainee population is currently age 60 or above.

More generally, all RAIs treat all risk factors as “static,” that is, as immutable for the life of the sex
offender in question. However, many of those factors are subject to change. More crucially, all other so-

called protective factors are dynamic, and are ignored by RAIs. This is exemplified by Minnesota’s

Department of Corrections (which ‘rides close herd’ on all sex offenders and most especially on prior
recidivists and others deemed a high [“Level 3”] risk of re-offense, employing 24-hour monitoring and

daily surveillance), which can rightly boast of such a drastic reduction in recidivism (as a “protective
factor”). Yet commitment respondents, can find all of this ignored, as if it did not exist, according to any

RAI. Other ignored protective factors include, e.g., post-release sex offender treatment, formation or
intimate relationship with an appropriated partner, abstaining from drugs and alcohol, support from

families, friends, etc., and even adverse events, such as development of a debilitating illness, among

countless others.
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Note, more recently, dynamic factors have begun to ascend in attributed significance, such that they

are often mentioned in sex-offender commitment proceedings. However, far more often as in the case of
MSOP, they are employed as post-commitment as excuses not to release a committed sex offender on the
contention that one of more such dynamic factors purportedly indicate continued - or even heightened
current probability of re-offense.

Again, the virtually exclusive use is as risk aggravators; any

“protective” factors are largely discounted or utterly ignored. This is discussed in connection with MSOP

assessment of those committed to it, infra. However, that discussion applies equally to commitment use
of such dynamic factors, and hence is incorporated here as well by this reference.

Since ARA factors are static, once one is committed based thereon, nothing one does can alter that
score. Regardless of participation in and success at years of treatment, and the natural effect of aging
described supra, no sex offender can ever reduce his assigned actuarial risk of re-offense. Hence, once in
commitment, one is doomed to remain detained for life.
Those using RAIs typically exercise great subjectivity as to whether to assign a given offender a
point/points for a given factor in it and, in the case of a factor with multiple points, whether to assign one,

both, or all of such multiple points. RAI “coding rules” often are vague and lacking in specific sample
applications, allowing this subjective interpretation/application.

p.

“Clinical Adjustment" of ARA-Derived Recidivism Probability Estimates and Misuse
of ‘Cherry-Picked’ 11 Dynamic Risk Factors” as Supposed “Criminogenic Needs" lo
Rationalize Never-Ending Commitment

Some evaluators of sex offender recidivism have striven to “adjust” (almost invariably upward)

scores derived from a given RAI on “clinical” considerations. This is just an attempt to resurrect the

“CRA” approach despite its extreme inaccuracy. To justify this, such clinical evaluators will cite certain
facts that they claim are beyond the factors examined by the RAI that such evaluators claim need to be
reckoned into the probability of the subject sex offender’s likelihood of future re-offense. There are two
problems with this argument from the standpoint of science. Doren, supra, p. 158, explains the first

problem:

“For something truly to be beyond the actuarial scheme, it needs to be beyond the set of
information incorporated into the development of the instrument and beyond the common attributes
of the research samples, not simply beyond what we feel is tolerable. Quite typically, instrument
developers have included data concerning number of victims, degree of force, degree of injury to
victims, and many other factors in the research underlying the instrument’s development. If those
factors were not ultimately included on the instrument, then the reason was typically that those data
did not add anything to the instrument’s effectiveness as compared to the included items. Hence, if a
- 181 -

subject used a significant degree of force to subdue his victims, this consideration, although
emotionally upsetting to read in its details, should not typically be viewed as beyond the actuarial
scheme.
“Likewise, if a twice-convicted subject has stated during sex offender treatment that he really has
20 victims, this should not be thought of as a reason for adjusting his risk upward. (Such treatment
disclosures may actually be signs of treatment involvement, a sign of potential lowered risk).
Statistically, his apparently high number of victims was essentially accounted for in the other factors
included on most risk-assessment inventories, most particularly by his two convictions. This is not to
say that two convictions should be directly translated to mean that such offenders have 20 victims,
only that the number of acknowledged victims does not regularly add information increasing our
accuracy in assessing risk beyond the type of data already included in the instruments. A subject
would need to have a very large number of victims to be considered beyond the actuarial scheme, and
not simply a number that seems emotionally quite disturbing. Although prosecutors can attempt to
make the individual seem worse than Jack the Ripper by emphasizing how many victims the person
has acknowledged, evaluators should avoid assessing additional risk where it is empirically known
that no extra risk exists.” (emphasis in original).
(pp. 167-68): [Among factors outside of actuarial instruments that Doren cites as claimed
factors for “clinical adjustment” of RAI probability outcomes are these:]
“Inappropriate/procriminal social behaviors (i.e., consisting of the total sum from the following
18 items: impulsivity; insulting, teasing, and obnoxious verbal behaviors; lack of consideration of
others; unconventional attitudes; criminal attitudes; shallow affect, superficiality; tension; medication
noncompliance; problems with housekeeping or cooking; poor self-care and personal hygiene;
substance abuse; physical self-abuse; suggestible and easily led; problems with money management;
...firestarting; criminal associates; inappropriate dependency)
“Mood problems (i.e., consisting of the following 7 items: excitement anxiety, mania, anger,
blunted affect, depression, guilt feelings)
“social withdrawal (i.e., consisting of the following 9 items: poor use of leisure time, unpopular,
social withdrawal, inactivity, excessive shyness, refusal to participate in nonmedical therapy, ...poor
assertion, lack of family support)....
“From the Wong, Olver, et al. (2000) study, the 20 dynamic factors found useful in a pre- and
posttreatment fashion included the following:
“Violent/criminal lifestyle variables (i.e., Violent Lifestyle, Criminal Personality, Criminal Peers,
Interpersonal Aggression, Violence During Institutionalization, Weapon Use, Substance Abuse,
Violence Cycle)
“Cognitive variables ( i.e., Criminal Attitudes, Work Ethic, Insight into the Cause of Violence,
Mental Disorder, Cognitive Distortion)”

The first conclusion that can be deduced from this is that, at a minimum, most (if not all, perhaps) socalled “dynamic” risk factors were studied in the course of construction of one or more actuarial measures

and were then rejected as adding nothing significant to risk of re-offense. Therefore, it is exceptionally

intellectually dishonest to resurrect these matters and proclaim them as factors of such risk, merely by the
rhetorical device of then claiming that they represent a difference from the earlier actuarial examination
of risk.
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The second ramification from this consideration of various matters as potential risk factors for re
offense arises in other part from the fact that various actuarial instruments find different factors to be of
significance in assigning claimed probabilities of risk to a given sex offender. And of course, as a matter

of logic, all other factors considered by the creators of one actuarial instrument, but rejected as having no
incremental significance as to such risk of re-offense, were rejected by the creators of that instrument for

that very reason.
Yet because different actuarial instruments were created from differing lists of ‘nominee’ potential

risk factors, and because the factors that ‘made the cut’ as to one actuarial instrument are different than
those in another such instrument, so-called expert witnesses in any given sex-offender commitment case
can and do select the particular actuarial instrument to use that either casts the subject in a horrible light

of claimed high-probability of re-offense or casts the subject as being unlikely to reoffend, depending
entirely on who retained that expert and what point the experts favors making for whatever ulterior

reason. In short, purely by the process of selection of one actuarial instrument over another, virtually any
claim as to probability of re-offense can be made in any sex offender commitment case.

Further, conversely, again purely by selecting one actuarial instrument and avoiding others, a socalled expert can effectively preserve his/her ability to make an alternative argument that such “dynamic”

factors as he/she may select in the case as claimed to be present on the basis of inductive inference from
any fact or claimed fact (no matter how flimsy and/or ambiguous the evidence for such fact may be)
simply by consciously avoiding the actuarial instrument that themselves did not consider and reject such
dynamic variables in the course of design of that instrument.

None of this is actual scientific procedure.

Instead, it is a crass fraudulent imitation of science

intended to cast a false appearance of scientific legitimacy in place of rank pick-and-choose stratagems

either made-to-order or to appear to support any preconceived bias held by the so-called expert.

Gregory DeClue, “Years of Predicting Dangerously,” 5 S. Cal. Interdisc. L.J. 179 (Winter. 2016),

examined the practice of such “clinical adjustment” or KAI predictive probabilities of re-offense,
concluding in the article’s Abstract: “,..[T]he data thus far show that clinical adjustments or overrides

reduce the accuracy of actuarial-based risk prediction.” The findings on which this conclusion is based

are as follow:
(pp. 20-1): 2009
...’’Three studies examined the difference between actuarial scores and adjusted actuarial risk
ratings {Gore 2007; Hanson, 2007; Vrana, Sroga & Guzzo, 2008). In these studies, evaluators were
required to complete an actuarial risk tool and then were allowed to adjust the final risk rating on the
basis of factors external to the actuarial tool. All three studies were prospective, and evaluators
completed the ratings as part of their routine procedures. In two studies, the raters were probation
officers {Hanson, 2007; Vrana et al. 2008), and in the other study, the raters were either psychologists
or correctional staff (Gore, 2007). For all three measures, for all types of raters , and for all
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outcomes, the adjusted scores showed lower predictive accuracy than did the unadjusted actuarial
scores.”
(pp. 21-2): 2010
“How do adjustments or overrides to actuarial risk assessments dilute accuracy? One example is
found in Gore’s (2007) dissertation. She found that clinical overrides that increased predicted risk
resulted in 4 more true positives (people rated high risk, who actually sexually recidivated) but at the
cost of 75 fewer true negatives (people rated as low risk, who actually did not sexually recidivate).8
2011
“Montaldi (2011) mentioned, ‘Given decreased base-rates over the past 20 years, the most
accurate method now may be to just use the overall (low) reconviction base-rate and predict nonreconviction for every offender. We would have false negative errors but perhaps fewer errors
overall.’9
2012
“Two more studies have addressed the accuracy of pure-actuarial risk assessment versus adjustedactuarial risk assessment for sexual recidivism. In one study, Storey, Watt, Jackson, and Hart (2012)
found that clinical adjustments or overrides of the Static-99 decreased the accuracy of risk prediction:
Tn 30 cases, clinicians used discretion to ‘override’ or adjust the Static—99 ratings when making
final risk judgments, but the predictive validity of the clinical adjusted ratings was worse than that of
the original Static-99 ratings made by clinicians’ (p.l). ‘The clinical override scores were less
predictive of sexual recidivism than the scores without overrides
Examinations of the Hazard
Ratios for the two sets of ratings indicated that the ratings with overrides predicted recidivism in the
wrong direction - that is, clinical overrides of increased risk were actually associated with lower
recidivism rates and vice versa.’ (p. 8)
“...[OJther studies have also found that clinical overrides made to actuarial scores decrease
predictive validity (Gore, 2007; Hanson, 2007; Vrana , Sroga, & Guzzo, 2008)’ (p. 9). See also
Hanson, Harris, Scott, & Helmus (2007).”
(p. 23): “...In spite of Hanson and Thornton's guidelines (be prudent, make only minor
adjustments or none at all, only make adjustments in the face of special features such as debilitating
disease or stated intentions to offend), clinicians have sometimes chosen not to rely on the results of
the actuarial instrument, even in the absence of special circumstances. The result has been a decrease
in accuracy. Available research does not support the use of professional judgment to adjust or
override actuarial-based risk assessment of sexual recidivism.
What Then Must We Do?
“In their 1989 Science article, Dawes, Faust, and Meehl noted that, in spite of an increasingly
massive and consistent body of evidence, few practitioners seemed to have changed their practice
habits (see also Grove, 2005). My experience in SVP cases over the past 14 years is similar. In their
reports and testimony, SVP evaluators routinely use an actuarial instrument (typically the Static-99R
these days) and then use their judgment to consider additional factors before offering a ‘professional
opinion’ regarding the person’s likelihood to sexually reoffend. In doing so, evaluators typically fail
to mention that they are using an approach to risk assessment that has been shown to decrease the
accuracy of risk predictions, has no known reliability, and fails to produce a probability of re-offense
with an associated confidence interval (making it impossible to know the certainty of the risk
prediction).”
References:
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Secondly, the range of such supposedly extraneous matters proposed by clinically oriented evaluators
as further factors, upon which to justify inflating the RAI-derived recidivism probability is endless.

Doren, at 167-68, cites these, for instance, as among such matters lacking in scientific confirmation:
“insulting, teasing, and obnoxious verbal behaviors; lack of consideration of others;
unconventional attitudes; criminal attitudes; shallow affect, superficiality; tension; medication
noncompliance; problems with housekeeping or cooking; poor self-care and personal hygiene;
substance abuse; physical self-abuse; suggestible and easily led; problems with money management;
...fire-starting; criminal associates; inappropriate dependency)....
“excitement, anxiety, mania, anger, ...depression, guilt feelings....
“poor use of leisure time, unpopular, social withdrawal, inactivity, excessive shyness, ...poor
assertion, lack of family support)....
“violent lifestyle, criminal personality, ...weapon use, substance abuse....”
Lawyer X,

“Deviant Justice:

The American

Gulag,

(In

Depth

Media,

2014,

avail.:

www.amazon.com), at pp. 83-84, adds these further “dynamic factors”: “poor social support, antisocial

peers, antisocial/impulsive lifestyles, ...hostility, ...anxiety, poor coping mechanisms, substance abuse,
intimacy deficits, ...unemployment, ...poor grooming.”

Many of these are “acute,” that is, varying

greatly from one period to the next (e.g., daily, weekly, or monthly variation). All of these matters are

amorphous and subject to extremely subjective judgment.

Moreover, none of them has a clearly

demonstrated causal or indicative relationship to sex crime commission.
Lawyer X, supra, at 90-91, cites Prentky, Janus, et al, “Sexually Violent Predators....”, supra, at 12
Psychol., Pub. Pol'y & Law 378 as explaining that use of these claimed factors is done in an adverse,

- 185 -

‘cherry-picking’ manner, seeking to confirm an a priori opinion that the offender remains dangerous. In
other words, merely any criticism whatsoever that can be laid against a given sex offender, regardless

how far removed from sex offending, can be claimed, with no scientific accountability, to justify
increasing the asserted level of sex-crime recidivism probability. This is the end of science.
Worse, more than half of those using an RAI will ‘adjust’ the percentage of likelihood of recidivism
based on either personal impression of inaccuracy of certain aspects of the RAI in question or subjective

impressions of the offender scrutinized. Such ‘adjustments,’ typically not divulged to the court, convert

the ARA process to a CRA process, with its even lower accuracy.
RAIs judge a sex offender under scrutiny for the seeming resemblance of a certain, single factor to

that of the factor in question, said by the RAI’s originators to be present as to other individuals. Yet the
RAI “rater” (i.e., the “examiner” or other expert witness in a given commitment case) has no access to

those individual records of the offenders in that supposedly representative sample; he/she must simply
take the RAI originator at his/her word, and trust the subjective views of that originator.

This is

compounded by the fact that, in all RAIs, numerous factors on the ‘checklist’ are typically found present

as to any given sex offender under scrutiny, when the rater is told that the individual rated per the RAI is

facing a commitment petition. The end result is that all sex offenders thus rated are scored with far
greater predictions of likelihood of re-offense — even when the actual pool of sex offenders thus rated is

not a commitment subset, but merely an average sampling of all sex offenders then in a given corrections

setting. This implies that such RAIs, as actually employed, predict everyone in an average sampling as
having far above-average likelihood of re-offense, an impossible scientific self-contradiction in terms.
In this context especially, it is neither accurate nor fair to confine someone for decades or for natural

life merely because some RAI rater thought he resembled certain factors ascribed to others, or even more

uncertainly, just because he was assigned the same total RAI scores as some others. This only illustrates

that all prediction of sexual re-offense is ultimately based on group ‘membership.’

But an average

outcome over that group cannot be a valid prediction of outcome of any individual in that group who

simply does not conform to that average.
In one case of an unsuccessful federal attempted sex offender commitment, the court rejected that

certification and released the defendant {United States v. Abregana, 547 F. Supp. 2d 1145 [D. Hawaii
2008]).

Of note, prosecution psychologists applied three different RAIs (Static-99, RRASOR, and

MnSOST-R) to arrive at frightening predictions from each of those RAIs of highly probably future sexual

recidivism by the defendant. Yet defense experts, using those same tests, came up with radically lower

scores (and lesser signified percentages of such probability of future recidivism). Noting this, that judge
sniped at mere “impressions” and “subjective analysis” inherently involved in the process.
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<?.

Current Infrequency of Sex Crime Recidivism Renders Recidivism Prediction Wildly
Inaccurate and Meaningless.

Ironically, the drastic reduction in sex-crime recidivism over the last twenty years has also inherently
reduced the predictive accuracy and certainty of ARA (this last reflected in “confidence intervals” so
wide as to render any probability percentage derived through any given “risk assessment instrument”

[“RAI”] utterly meaningless). The current base rate for sex offense recidivism in Minnesota is 3.2%.
Doren, supra, at pp. 151-52, explains this:

“Statistically, the more rare an event is, the more difficult it is to predict those situations in which
it will occur without also including many cases in the same prediction where the event would not
actually occur. Put in terms of sexual recidivism predictions, the rarer is the sexual recidivism being
predicted, the more likely the predictions will include nonrecidivists in the predicted recidivist
category. Predictions trying to distinguish the occurrence of rare events from the far more common
are notoriously high in their inaccurate inclusion of the common events in the set where the rare one
is predicted, an error that is largely statistically determined....”
“...Knowing a reasonable approximation of the underlying sexual recidivism base rate, therefore,
tells evaluators something about the statistical limitations of the predictive accuracy of the methods
being employed,....”
Thus, the lower the base rate, the greater the inherent inaccuracy and uncertainty of all RAIs. At a

miniscule base rate of 3.2%, conversely, the inaccuracy and uncertainty of all RAIs is enormous perhaps in the range of 97% inaccurate.
Prentky, Janus, et al., “Sexually Violent Predators in the Courtroom (etc.), supra, at p. 374, notes:

“The problems inherent in low base-rate prediction of dangerousness have been addressed numerous
times (e.g., Grove & Meehl, 1996; Monahan & Steadman, 1994; Swets, Dawes, & Monahan, 2000;

Wollert, 2006).
Such inaccuracy defies science and deprives Respondents of due process.

r.

No Method of Combining Actuarial Risk Scales Provides Any Increase in Predictive
Accuracy over the Most Accurate Actuarial Scale in the Combination.

Michael C. Seto, “Is More Better? Combining Actuarial Risk Scales to Predict Recidivism Among
Adult Sex Offenders,” 17 Psychological Assessment 156-167 (Issue 2, June 2005), reports evaluating the

accuracy achieved through multiple methods of combining four commonly used actuarial risk scales
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when applied to a sample of 215 adult male sex offenders. Seto found that no Combination method

provided any statistically significant or consistent advantage over the predictive accuracy of the single
best actuarial scale in the combination. Therefore, such combination does not alleviate the inaccuracies
of individual actuarial scales.

s

Unscientific Nature of the Leading RAIs

(1) The “MnSOST-3/3.1/3.12/4"

Grant Duwe and Pamela Freske, two of the authors of the MnSOST-3 and 3.1 series of tools,

acknowledge that these are not risk assessment instruments, but only just “tools” (G. Dwe & P.J. Freske,
“Using Logistic Regression Modeling to Predict Sexual Recidivism: The Minnesota Sex Offender

Screening Tool - 3 (MnSOST-3),” Sexual Abuse, A Jour, of Research and Treatment, Vol.___ , No.

,

pp. 1-28 (2012). They note that the MnSOST-3 “contains nine items, six of which are new.” (Id., p. 1).

This makes Version 3 a completely new and different “tool” (not an ARAI) than previous MnSOST

versions. Hence, it gains no support from those earlier versions, and attempts by the creators of Version 3
to draw support by appropriating sample populations from those earlier versions are misplaced and nonscientific.

The MnSOST-3, 3.1, and 3.12 were all developed from the same data and with only trivial
differences.

Because version 3.1 appears to be in most prevalent use among these three, it will be

exclusively referenced here. However, the flaws and shortcomings mentioned here apply to all three of
these versions.

These versions have rendered the former MnSOST-R obsolete.

Hence, it will be

mentioned here only to the extent that its flaws have been carried forward into the foregoing versions. To

preface that carry-forward, it should be noted that the MnSOST-R was repudiated by its developers, such

that one of that tool’s strongest advocates, Dr. Amy Phenix, testified that she discontinued its use because

she no longer found it to be sufficiently reliable, United States v. Johnson, 856 F. Supp. 2d 768 (E.D.
N.C. 2012) at footnote 1. United States v. Antone, 2012 US Dist LEXIS 138492 (E.D. N.C. 2012), found
the MNSOST-R to be invalid (Footnotes 33 and 39) after the examiner testified that he no longer uses the

MnSOST-R because, among other reasons, it has a low sample rate and it has a high false positive rate,

and the data on which it is based has not been updated.

Like the MnSOST-R, nonetheless, the MnSOST-3/3.1/3.12 tools are based on extremely small

development samples and on a high claimed base rate.

Duwe & Freske, supra, acknowledge

this:”...[T]he development sample for the MnSOST-R oversampled for sexual recidivists, producing an
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artificially high baseline rate (Wollert, 2002).” The MnSOST-R, for instance, was based on a base rate
figured at between 27 and 35% recidivism. In fact, even in those earlier, comparatively-higher-recidivism

years, average Minnesota sex-crime recidivism was only 14%. As a result, MnSOST percentage figures

for probability of recidivism as to every category (low-, medium-, or high-probability predictions) were
vastly inflated.
Dwwe & Freske concede “the similarity in reoffense rates between higher risk (i.e., those with higher

MnSOST-R values) and lower risk (i.e., those with lower MnSOST-R values) offenders, using sexual

recidivism as the measure to assess the predictive accuracy of the MnSOST-R on a contemporary sample
of the Minnesota sex offenders yields relatively low AUC (area under the curve) values. Indeed, as

shown ...in Table 3, the MnSOST-R has an AUC value of 0.55 for the 2,315 sex offenders released from
Minnesota prisons between 2003 and 2006.” Four points emerge from this:

a.

This is nearly pure-chance (0.50) prediction.

b.

These 2,315 sample members were released, not committed. Hence, the impact of large-scale (for
Minnesota) commitment in earlier years does not affect this near-chance, unsuccessful prediction.

c.

The MnSOST-R failed to reckon with the admitted impact (as per the Minnesota Dept, of
Corrections report on sex offender recidivism in 2007) of “post-release constraints” on sex
offenders, identified (other than as to those committed) by the

& Freske article (p. 4) as being:

“more time under post-prison community supervision”; “increased ...use of intensive supervision

with sex offenders”; “more likely to ...have their parole revoked for a technical violation”; and
being (upon such revocation) “incarcerated for longer periods of time.”

Currently, as to sex

offenders on “intensive supervised release, the rate of parole revocation during the whole period of
parole is 58% of releasees - almost all of which revocations are for “technical” violations, not new

sex crimes. This high rate of revocation and consequent reimprisonment, alone, shows how vastly
inaccurate this failure to reckon with such figures of post-release “constraints” makes the recidivism
figures.

d.

In light of these points, MnSOST-R, at AUC = 0,55, was an utter failure at predicting recidivism.

Note: Using the same, newer Minnesota sample, with lowered recidivism statistics, so too are all

current ARAIs reduced to near-chance prediction. So, development of the MnSOST-3 series was
not an improving ‘tweak’ on an already-good test; on the contrary, it was a desperate attempt to
replace it with a “tool” that could salvage some higher-than-chance predictive value. However, in

light of the current similarity in high-risk and low-risk offenders in terms of actual recidivism
outcomes, this is utterly futile.
Page 8 declares, “...three of the MnSOST-R items [including] age at release - were transformed into

continuous variables [for purposes of this cross-check function on the 3.1 version].” However, if this is
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true as to age in the “multiple regression analysis,” it was reversed in the final 3.1 version, in which age is

only a dichotomous cutoff only above/below age 30. The effect of this incongruity is to falsely appear to

justify higher recidivism predictions for releases over age 30, with a greater impact on such probabilities
as ages increased upward from age 30.

At page 9, we learn that scores on some items allowing for more than one point each depending on

circumstances such as number of convictions or victims are capped in the 3.1 version. Nonetheless, this

multiple-score method, even though capped, is still unscientific, as not reflecting any known incremental
risk elevation for more than one conviction (which could have been for the same victim) or victims of a
certain type (male, rather than female).

Page 13 of that booklet declares that bootstrap resampling was used “to develop a more parsimonious
prediction model.

This apparently refers to iterative recalculations intended to make the apparent

statistical difference in terms of recidivism probability appear more extreme than it really is between the

great mass of offenders and outliers with higher scores. This is how a small number of offenders were
cast as supposedly extremely likely to reoffend, contrary to all other actuarial tools.

Also at page 13, a discussion appears regarding use of a “relatively high threshold” for retention of

recidivism predictors. But the test creators never considered the possibility of ‘factor overlap? To the
contrary, use of that 70% (high) threshold unwittingly paired factors that are closely logically related to
each other, ensuring such overlap, and hence, double-counting toward a grossly inaccurately inflated

probability prediction.
Duwe & Freske, Table 4, at p. 16, and MnSOST-3.1 booklet, pages 19-20 divulge that, even as low as

the 8% recidivism probability level (i.e., as the tool calculates, the top 10% of offenders), “For every true
positive, (i.e., recidivist) identified at the 8 percent cut point, there were nearly four false positives (non
recidivists).”

This 4X number of false positives to true positives even at the comparatively low

probability level of 8% (only twice the 4% overall probability) shows the mathematical inability of this
model to accurately ‘capture’ all recidivists, but only recidivists. Its inaccuracy is unacceptably low (even
at such low deviations from a low base rate. This is a classic illustration of Wollert’s ‘low base rate

problem’ of making accurate predictions. Given that the inaccuracy is four false-positives out of 5
predictions at 8%, just think how high the false-positive ratio must be at the highest level of 40%! Note:

It appears quite clear that this document employs some nonstandard math (unspecified) to claim its TrueFalse Positive Ratio.

Those figures show that the false-positive rate decreases as the probability

prediction rises toward the top. This is absolutely backward to Wollert's truism of geometrically rising

false positives as the probability prediction percentage rise toward the top. So something is very wrong
with the calculations here.
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Particularly telling for commitment use of the MnSOST-3 is this excerpt from Duwe & Freske, supra,
at p. 17: “The average MnSOST-3 value for the 134 civilly committed [sex] offenders [who, but for

commitment, would have been in the 2005-06 sample] was 10.5%,.... Only four of the [134] offenders

(3%), however, had an upper 95% confidence interval (CI) that exceeded 50%....” (Note that the 4
offenders were subsumed within that 9 offenders, making 7% the most generous estimate in comparison

to a ‘50% standard’ for commitment, which this report erroneously postulates. In legal fact, it actually is

a “highly likely” standard, which should be interpreted as requiring a percentage vastly in excess of 50%,
such as 70% or higher.) This shows that most committed in Minnesota actually have a recidivism rate

(10.5%) only modestly above the overall average, meaning that nearly nine who would not have
recidivated (at least within that first four-year period of the study) were committed for everyone who
would have recidivated, but for commitment.
This excerpt both concedes the non-utility of the MnSOST-3-series in other states, and also points up

how extreme the folly is of committing prospective releasees with less than 50% probabilities of

recidivism, and at the same time, how MnSOST is prone to over-prediction of recidivism, even in
Minnesota.

MnSOST-3.1 Coding Manual}.
Under these bizarre coding rules, one’s supposed risk percentage is also impacted by such

idiosyncrasies as: whether one was sentenced in only one, or more than one county as to the same victim;
whether one completed chemical dependency treatment; and whether a self-reported offense appears in a

psychological report, as opposed to any other document.. Such scoring approaches are unheard of in any
other RAI and completely lack any scientific basis.

The very worst aspect of the MnSOST-3.1 is its “coding rules” for scoring. Under these bizarre rules,
one’s supposed risk percentage is impacted by such idiosyncrasies as whether one received an aggregate
sentence, versus count-specific sentences; whether one was sentenced in only one, or more than one

county as to the same victim; whether one completed chemical dependency treatment; whether a self
reported offense appears in a psychological report, as opposed to any other document; and up to four extra
points (with large resulting increase in predicted percentage) for the homophobic fortuity of male victims.
Andrew J.R. Harris & R. Karl Hanson, “Sex Offender Recidivism: A Simple Question,” 2004-03 {Public
Safety and Emergency Preparedness Canada), at p. 9, admit: “.. .the 15 year estimate for boy-victim child

molesters ...was based upon only 95 observations.”

Any statistician will agree that no statistical

significance can be drawn from such an infinitesimal sample. The MnSOST-3.1 scoring approaches are

unheard of in any other RAI - except its predecessor, the MnSOST-R. More bluntly, Marcus A. Galeste,
Henry F Fradella & Brenda Vogel, “Sex Offender Myths in Print Media: Separating Fact from Fiction in
U.S.

Newspapers,”

13

Western

Criminology
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Review

4,

6

(2012)

(http://wcr.sonoma.edu/vl3n2/Galeste.pdf): Keith Soothill e( al., “Sex Offenders: Specialists, Generalists

- or Both? A 32-Year Criminological Study,” 40 British Jour. Of Criminology 56-67 (No. 1, 2000), at p.

6, found that those who had “committed offenses against someone of the same sex were less likely to
commit subsequent violent or property offenses than sex offenders whose original offense had been

against someone of the opposite sex.”
The MnSOST-3/3.1/3.12 (and all other versions of the MnSOST “tool” were created by the
Minnesota Department of Corrections. That same Department is statutorily charged with the duty of

assessing the purported likelihood of sex-crime re-offense for each scrutinized offender.
Yet that MnSOST-3 (etc.) series is not truly a sex-crime re-offense actuarial risk assessment
instrument at all, but rather an internal tool of said Department for purposes of determining a combined

likelihood of any one of the following occurring in the case of the scrutinized offender: (1) committing
another sex crime; (2) committing any other kind of crime; or (3) violating any condition of parole, 1SR,

or conditional release during the term of any such form of post-release supervision. Combination of all
three of these risks into the probability percentages calculated as to each offender seriously exaggerates

the likelihood of sex-crime recidivism specifically.
Further, inclusion in that series of “tools” of matters such as disorderly conduct convictions and

violations of orders for protection show beyond question that the MnSOST-3x series departs completely
from the field of actuarial science as to sex-crime recidivism prediction, given that such factors have no

relationship to commission of sex crimes.
The MnSOST-3.1 is the classic example of all of these failures to conform to known actuarial
scientific principles.

First, the MnSOST-3.1 was developed from a statistically insignificant sample of only 200 sex
offenders.

This is patently insufficient to draw any statistical conclusions for any purpose.

Any

statistician will agree that no statistical significance can be drawn from such an infinitesimal sample.
Second, the MnSOST-3.1 is not actually an RAI at all, incorporating such unrecognized factors as

institutional misconduct.
Third, its developers have steadfastly refused to divulge the data upon which it was based - secrecy
that deprives it of any “peer-reviewed” scientific validity.
Fourth, the idiosyncratic coding rules of the MnSOST-3.1 render it utterly unscientific (for instance,

turning on procedural flukes such as whether count-specific or instead “aggregate” sentencing was used
by a judge). Non-sexually motivated crimes, such as harassment, violation of an Order for Protection,
and disorderly conduct, are counted. {MN Dept, of Corrections, MnSOST-3.1 Coding Manual}, Under

these bizarre coding rules, one’s supposed risk percentage is also impacted by such idiosyncrasies as:
whether one was sentenced in only one, or more than one county as to the same victim; whether one
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completed chemical dependency treatment; whether a self-reported offense appears in a psychological
report, as opposed to any other document; and up to four extra points (with large resulting increase in
predicted percentage) for the homophobic fortuity of male victims. The MnSOST-3.1 scoring approaches

are unheard of in any other RAI and completely lack any scientific basis.
The MnSOST-3 and MnSOST-3.1 - just like their predecessor, the MnSOST-R, were constructed by

‘multiple-counting’ the recidivism tendency of the same individual. This was caused by fully crediting

that recidivism tendency of each given member of the study sample, to each ‘factor’ of that test found in
that given member of the study sample, regardless of the relative, contributory level of any cumulative
additional impact (if any) on that recidivism tendency worked by that specific factor. Thus, any given test
subject would then be artificially, ‘penalized twice’ in test score and hence in ascribed recidivism
probability, for each pair of such factors found to be present. Rather like cribbage, this multiple counting

has geometric impact the more factors are found to be present. This ignores that the study sample

members either did or did not recidivate (a yes/no dichotomy); under the MnSOST approach, it is as if
each separate factor in the same study sample member were a separate sample member who recidivated.
This can exponentially exaggerate the predicted probability of re-offense by any given test subject with

multiple factors present (as most have).
Discussions in professional or academic literature of the creation of the MnSOST-3.1 version of that

“tool” state or necessarily imply that that version was constructed from “construction samples that only

comprised 200 to 300 sex offenders. In psychological science, particularly as applied to sex-offender
recidivism studies, such low numbers amount only to an insignificant statistical pool. Therefore, the

MnSOST-3.1 and any other so-called “tools” or claimed “actuarial risk assessment instruments” created

from such statistically insignificant samplings are inherently unscientific, and no meaningful data can be
derived from them. Accordingly, the MnSOST-3.1 and all other similar low-sample tools and RAIs must

be banned from sex offender assessment.

We have seen, for instance, that the MnSOST-3.1 chalks up adverse points for disorderly conduct
convictions and for violations of orders for protection — incidents that have no scientifically established

predictive value as to future sex crimes.

MnSOST’s inclusion of other factors such as whether one was under some form of correctional
supervision when a crime was committed, or whether crime was committed in some place nominally
considered “public” (including, e.g., areas within secured apartment buildings), and including non
criminal violations of probation or parole, which lack any scientific support outside of the same extremely

small samplings used to construct that “tool,” also illustrates this problem.

Some recidivism tools, notably the MnSOST-3.1, calculate multiple points for the same victim either
where multiple charges are laid against the defendant by the prosecuting attorney or where charges
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involving the same perpetrator and victim arise in two or more counties. These are sheer fortuities having
nothing to do with probability of re-offense. Further, these situations tend to arise in scenarios of ongoing
crimes with the same victim that occur over time, a common scenario in the case of sexual abuse of a

child, but which are rare in adult rapes. Therefore, such scoring comparatively greatly exaggerates the

impact of recidivism for sexual abuse, as compared to serial rapists. As an example, victimization of a
single, known-victim child on two occasions, each in a separate county, with two convicted acts on each
occasion, would equal a serial rapist attacking four women anywhere, if only one conviction per attack
resulted. This disparity simply does not comport with actual differences in probability of recidivism

between these utterly different scenarios. The MnSOST-3.1 and all other actuarial instruments permitting
such point calculation and resulting skewed recidivism probabilities, must be banned.
Another problem specific to the MnSOST-3.1 is that it scores sentences, not convictions, and allows
multiple points per victim. This causes skewing of recidivism probabilities reported, in this case based on

the fortuitous fact of the number of separate sentences that may be imposed in various sex-crime cases.
Under Minnesota law, and apparently also in at least some other states, judges presiding in such cases
have discretion to impose either individual sentences for each convicted count for the same victim or,
alternatively, to levy an aggregate sentence as to all such counts (even as to multiple victims in the same

case) or as to some of such counts. This practice of sentencing discretion does not definitely indicate
probability of later re-offense, since the number of victims, number of sex crime acts, or the relative

severity of such acts do not definitely dictate such sentencing decisions. This points up that such scoring
must be based on convictions, rather than upon sentences. Tools such as the MnSOST-3.1 that use
sentences for such scoring must be banned.

Distinctly, as noted infra as to the Static-99R, the MnSOST-3.1 assesses a given sex offender up to
four extra points (with large resulting increase in predicted percentage) for the homophobic fortuity of

male victims. Andrew J.R. Harris & R. Karl Hanson, in Sex Offender Recidivism: A Simple Question,
2004-03 {Public Safety and Emergency Preparedness Canada), at p. 9, admit, “...the 15 year estimate for

boy-victim child molesters ...was based upon only 95 observations.” Any statistician will agree that no
statistical significance can be drawn from such an infinitesimal sample. Consequently, at best, there

simply is no scientific evidence that having male victims makes sex-crime recidivism more likely at all.
Indeed, this addition of up to four points (one per male victim) poses yet another unanswered question,

i.e., whether there actually is any difference in recidivism in that minuscule sample for offenders who had

3, versus 4 male victims, or 2, versus 3, or 1, versus 2, or even 0, versus 1. Apparently, the creators of the

MnSOST 3 and 3.1 simply took on faith the existence of such a difference, based on earlier literature.
However, this ignores that recent research shows that no such relation to recidivism exists; indeed, it

actually shows that abusers of teenage girls have higher recidivism than abusers of male minors.
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Finally, the MnSOST, in both its current series and the MnSOST-R version, does not adjust for the
age-at-release of the offender in question - a factor acknowledged to singlehandedly be at least as

important as the combined weight of all other factors in the Static-99, comparatively, for instance. Thus,
e.g., in Belleau v. Wall el al., 2015 U.S. Dist. LEXIS 125909 (E.D. Wis. 2015), that court ruled that:
“Although Belleau scored higher on the MnSOST-R, another actuarial risk assessment tool, Dr.
Ellwood gave less weight to that score because of the MnSOST's greater margin of error and the fact
that it did not account for the effect of aging as did the Static-99R. Since Belleau was sixty-seven
years old at the time, the latter fact would appear especially significant.”
The MnSOST-R/3/3.1 is not truly an RAI at all, incorporating such unrecognized factors as

institutional misconduct. Its state-specific limit (i.e., Minnesota sex offenders only) and small samples
deprive it of statistic validity, while refusal by its originators to disclose the data upon which it is based

blocks peer review and cross-validation. The idiosyncratic coding rules of MnSOST-R/3/3.1 render it
utterly unscientific (turning, e.g., on the mere procedural fluke of whether count-specific or instead

aggregate sentencing was used in a given case). Admitted, but non-convicted sex offenders are ignored,

unless they appear in a psychological report. Non-sexually motivated crimes, such as harassment and
disorderly conduct, are counted, while clearly sexually motivated crimes in the category of burglary are

not.
The MnSOST-3.1 was constructed through use of a “construction sample” comprised of sex offenders

in Minnesota who were then imprisoned on a recidivistic sex crime. As the MCCTA Act has been applied,
most of those committed under it were subjected to that commitment petition while in prison on a
recidivistic sex offense. This justifies an inference that they were in fact part of the sample used to devise

that “tool.” This means that their own crimes and other attributes were used as the very basis for that test
to compare a sex offender against to supposedly determine his likelihood of re-offense.

However, in the case of all such ‘construction sample’ subjects, because they had already then
recidivated, and because their own other attributes were abstracted as a means of divining probability of

re-offense, their scores and corresponding probabilities on that test reflect only their similarity to
themselves, and do not prospectively predict a likelihood of re-offense, but instead retrospectively recap

the fact that they recidivated in the past. This is therefore a scientific fraud, rendering its resulting scores
unusable as evidence.

In re Ince, 847 N.W.2d 13, 14; 2014 Minn. LEXIS 197 (Minn. Supr. 2014), states: “Numeric
probabilities also varied, showing Ince’s ...4-year probability of reoffending as 7.92 percent (which is
higher than 89.9 percent of sex offenders in Minnesota) (MnSOST-3.1 assessment); or, a ’’rule of thumb”
suggested by one of the test's developers, in which the 5-year estimated rate of reoffending (31.2 percent)

is doubled to establish a lifetime risk of reoffending (62.4 percent).”
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The “31.2 percent” recidivism figure is apparently the “base rate” used by the MnSOST-3.1. This

alone is anti-scientific in the extreme, since it flies directly in the face of the Minnesota Dept, of
Corrections’ own statistics, ascertaining sex-offense recidivism statistics as reflecting a base rate of 3.4%.

The doubled MnSOST-3.1 “lifetime” figure of a 62.4% base rate is astronomical, even as applied to a
young man such as Cedrick Ince. Note also that the concession in Ince that even a mere 7.92% predicted

recidivism rate is so comparatively high as to outstrip 89.9% of all incarcerated Minnesota sex offenders

(again, including those in younger categories with much higher recidivism percentages than men in their
sixties. This amply shows the surrealism of such MnSOST-3.1 lifetime claimed base rate of 62.4%. That

this figure is arrived at through mere ‘rule of thumb’ unscientific guesswork of just doubling the
prediction period’s base arte (as outrageously high as it already is) demonstrates beyond question the
abdication of science by the MnSOST-3.1’s originators. The MnSOST-3.1 is anti-scientific junk and

must be disregarded.
Most critically about the MnSOST 3.1/3.12 series of ‘tools’, their false-positive rate or recidivism

prediction of those with the claimed highest probability of re-offense is 80% incorrect (that is, for each
person in that assigned category who actually reoffended, four did not). Melissa Hamilton, “Adventures

in Risk: Predicting Violent and Sexual Recidivism in Sentencing Law,” 47 Ariz. St. L. J. 1 (2015), at p.
42: “...The most recent revision to Minnesota’s sexual recidivism instrument (MnSOST 3.1) performs
even worse: PPVs of 20% and 16% in its top 10% and 15% ranking categories, respectively, leaving 80%

false positive predictions at the highest levels.186 ...[TJhe great degree of false positives, ...eight out of
ten for Minnesota, reflect the tendency toward exceptional error rates.187....” This means that for every

one person actually prevented from perpetrating a recidivistic sex crime through commitment on the

‘strength’ of the MnSOST 3.1/3.12, four others languish needlessly and unjustly in interminable
commitment due to that false-positive rate. Such outcomes are intolerable!

(2) The “RRASOR,” “Static-99/Static-99R”

The RRASOR was an early attempt at an actuarial approach to assessing sex-crime recidivism

probability. As of 2002, neither “RRASOR, and Static—99 instruments had not been accepted by the
psychological or psychiatric community, but were instead “young pioneering efforts of novel science.”

People v. Taylor, 782 N.E.2d 920 (Ill. App. 2002). RRASOR was incorporated into the Static-99 at that
time, and thus received no further work. Therefore, it remains unaccepted to date.
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The original Static-99 was replaced by the Static-99R as of 2009. However, the replacement is no
more valid than the former.

The Static-99R/Static-2002R is equally unscientific and useless for

predicting sex crimes. See, e.g., United States v. Lange, 2012 U.S. Dist. LEXIS 159498 (E.D. N.C.
2012), noting, at Finding “89. Dr. Plaud ...statfed] that the Static-99R has a low positive predictive value,

and that in any case the instrument’s negative predictive value should be used to evaluate individuals.”
Small component samples of offenders and their varying, unrepresentative constituencies deprive it of any

accuracy. Inclusion of non-incarcerated offenders skews the predictions against all who were sent to
prison. Authors of this RAI “re-weighted” factors used on a merely impressionistic basis - another

departure from scientific procedure. Predictions of re-offense based on this RAI include any kind of
crime, not just sex offenses.
Criticism of the various scientific problems of the Static-99R is widespread.

See, e.g., Melissa

Hamilton, “Public Safety, Individual Liberty, and Suspect Science: Future Dangerousness Assessments

and Sex Offender Laws,” 83 Temp. L. Rev. 697, 726-35 (2011) (describing five problems that undermine

the credibility of actuarial tests such as the Static-99R)
This is corroborated by Montaldi's findings, supra, at 41 Wm. Mitchell Law Rev. 820-21, observing
that whereas the Static-99R Routine table predicted 40 sex offenders selected for commitment would
reoffend within five years, in fact only five did (39% predicted; 4% actually did). The Static-99R is

widely regarded as the best available actuarial assessment instrument. Thus, this grave overprediction of
probability of sexual re-offense points up that even the best actuarial risk assessment tools are hopelessly
inaccurate. Indeed, Montaldi notes that those Florida sex offenders recommended for commitment “are

most similar to Static-99R ‘Routine’ Group offenders with a score of 1” (3.8% likelihood of sexual re

offense) - i.e., extremely unlikely (96.2% unlikely) to reoffend.

At pp. 824-25, 837, Montaldi drew these conclusions from this outcome:
“The [Florida] findings from late 2011 provided the first evidence that both the observed rates
used to norm the Static 99 and predicted rates for the revised Static 99R are grossly inflated for use
with a recent sample of sex offenders local to Florida. This is consistent with recent meta-analytical
studies showing that rates for especially higher risk actuarial categories vary widely across samples,
to the point where no empirical basis exists for treating rates as absolute probabilities (or measures of
absolute risk).
“In this author’s opinion, the larger meaning to be found in comparing the OPPAGA and Adam
Walsh study rates is this: the Florida SVPP, consisting of well-trained and dedicated experts using
nationally accepted best practices in risk assessment and diagnostic evaluation, has not been able to
distinguish a small group of unusually dangerous sex offenders from average sex *825 offenders
coming out of prison. It seems unlikely that a lower rate would have been found if offenders had
been chosen randomly for recommendation and then given conditional release.”
[At p. 837:] “In fact, a group of sex offenders considered so “out of control” and dangerous that
they were deemed to meet commitment criteria and were recommended for commitment in Florida
turned out to have almost a third/ewer sexual recidivists than what would have been expected of
typical sex offenders, according to the Static-99R....”
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Adding, at pp. 839-40: “This argument is not simply the claim that no empirically validated basis
has ever existed for choosing between reference groups, an important point made by other authors. It
is the claim that now an empirical basis exists for using the Routine Group, and not any other
reference group, if the Static-99R is used at all.
“...[Tjhese data give support for the claim that offenders who were recommended for
commitment in Florida were, in fact, little different risk-wise from offenders not recommended.
Neither group was high risk when they were evaluated for commitment consideration. That neither
group was high risk gives support to the claim that contemporary risk assessment and clinical
evaluation methods are not capable of distinguishing commitment-eligible sex offenders from average
sex offenders with respect to SVP commitment criteria as they are now formulated (at least not in
Florida). Given no reason to think that Florida sex offenders are, in general, significantly different
from sex offenders anywhere else in the United States, this claim is likely to apply in all states with
sex offenders-specific civil commitment laws?’ (emphases supplied)
The leading RAI series, “Static-99R”/”Static-2002R,” is unscientific and useless for probability

derivation, predicting future sex crimes. Small control samples and their varying constituencies (making
aggregation unrepresentative) deprive the Static-series RAIs of any accuracy. Those not sentenced to
prison were included, skewing the predicted percentages for all commitment candidates (who all had
been) substantially higher.

The designers “re-weighted” the Static RAIs without the universal data

needed to do so. Static RAIs produce a prediction of any post-prison-release crime, not just sex offenses.
Use by raters of‘non-standard’ samples in Static RAIs at their discretion, thereby radically increasing the

reported probability of future re-offense, is anti-scientific in the extreme.

(a) In the Static-99R, Unscientific, Discretionary Rater’s Choice of Extremely
Divergent Re-offense-Risk Tables

The worst aspect of the Static-99R is that it introduces a sweeping authorization for a ‘judgment call’
by a given “rater” (assessor) using it in a specific case to simply subjectively decide whether to use the

“routine” table of predicted percentages, or instead to use any of three “non-routine” tables of extremely
highly elevated predicted percentages, based only on that rater’s impression of how comparatively risky

he “feels” the sex offender to be. This makes a huge difference, since the three non-standard tables have
listed recidivism probability figures that are as much as four times higher than the comparable figure in

the standard table for the same offender’s Static-99R score. This is not an actuarial approach at all;
indeed, it is not science at all.

State v. Rosado, 25 Misc.3d 380, 889 N.Y.S.2d 269, 392-93 (2009), observed that this “second stage

involves making a professional judgment as to where a particular offender is likely to fall within that
range. ...[Cjurrently, there is no research to assess how well evaluators are able to make this judgment.
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Clinicians are still waiting to hear more information about ‘why [the author of the Static-99R] now
created a two-tiered system’ and how to interpret the results. Dr. Harris stated, ‘it really is troubling that
you come up with one score and you get two very different outcomes as to what the risk is to sexually

reoffend.’”

(b) Other Static-99R Problems of Note

The developers of the Static-99R have stated that the instrument was developed and intended for use

as to sexual offenders with a current or recent sexual offense.

See: Leslie Helmus, ‘‘Improving the

Predictive Accuracy of Static-99 and Static 2002 with Older Sex Offenders: Revised Age Weights,” 24
Sexual Abuse: J. Res. & Treatment 64, 73 (2012). Yet almost all individuals petitioned for sex offender

commitment have already served a prison term (usually a decade or more) at the time of that petition.
This fact signifies that their “index” sex offense is farther in the past than that - certainly not a current or

recent offense in any meaningful sense of the term. Hence, by the admission of Static-99 developers, that

instrument is not suited to the context of sex offender commitment and has dubious relevance in that

context and admitted lack of accuracy in its predictions of recidivism probability percentages.
The Static-99R’s adjustment for increasing age has been criticized as far too little reduction in risk as

subjects approach age 60. Actually, the Static-99R has no further reductions in score or probability after
age 60. (Dr. Pascucci testimony, Karsjens Trial Tr., v. 8, p. 1673). This fact, however, is simply because

the age 60 probability is already at the lowest measurable level. No numbers below that have ever been
ascertained, due to a complete lack of recidivism at any later ages. C/.’: United States v. Hamelin, 2012

US Dist LEXIS 54790 (E.D. N.C. 2012):

“After considering the testimony and the reports of the experts in this case, the Court finds more
credible the opinion of Dr. Plaud with regard to this step of the inquiry. Dr. Pland relied heavily in
his testimony on the age of Respondent, who at the time of the hearing was 64 years old, and noted in
his report that ‘so few [men in their sixties, even those with histories of multiple sexual offenses,
including offenses committed in their forties,] re-offend as to make the recidivism rate of this group
of men approach zero statistically.’ Resp't Ex. 1 at 2.” (Emphases supplied).

Likewise, inclusion in the Static-99R of a factor as to whether one had ever been married for at least
two years has no scientific support. The scientific support for yet another factor, namely any male

victims, evaporates once one excludes cases of homosexual rapes occurring in incarcerated/confined
settings from the samples said to support that finding. To remain scientifically valid, this factor must be

restructured as a ‘prison rape’ factor, inapplicable to sex crimes involving juvenile male victims who, by

the numbers, are typically subjected only to fellatio, and are usually willing to receive it.
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Researchers examining the Static-99 found that its 95% “confidence interval” (“CI”) at its highestrisk score was an unbelievably wild spread: 6-95%. Stephen D. Hart, et al., “Precision of Actuarial Risk
Assessment Instruments: Evaluating the Margins of Error” (etc.), 190 British J. Psychiatry (supp. 49) s60

(2007), at s60, s62. Distinctly, Melissa Hamilton, in “Public Safety, Individual Liberty, and Suspect
Science: Future Dangerousness Assessments and Sex Offender Laws,” 83 Temple L. Rev. 697 (Spring,
2011), at 728, deriving the variance of the Static-99’s correlation coefficient, determined that only 10% of

the variance in sexual recidivism in the development sample used in the Static-99 is explained by any or

all of the scoring factors of the Static-99. Hamilton observes, “...[TJhis means that 90% of what helps
influence sex-offense recidivism is based on other factors.” Consequently, as a tool for predicting risk of

sexual re-offense, the Static-99 simply is not.

Next, using the U.S. Dept, of Justice’s sex-crime

recidivism base rate (5.3%), and an “ROC” (receiver operator characteristic) rating of .70, Hamilton
determined that, as to its predictive accuracy, the Static-99 will be wrong 9 times out of 10. (Id., p. 731)
(emphases supplied).
More generally, ARA recidivism statistics are almost always derived from studies conducted more

than a decade ago as to offenders released as much or more than 20 years before that. Thus, almost all
RAIs fail to account for the huge drop in sex-crime recidivism that has occurred since then.

In

Minnesota, sex-crime recidivism was measured at 17% in a 1990 study, but by 2007, as found by a

matching study, it fell to a mere 3%. Since this is nearly a six-fold decrease, and because all risk levels

were affected by this drop, an offender previously concluded to have a 50% probability of re-offense
under former statistics would now only be 8.8% likely to recidivate in the future - a fact not reckoned by

existing RAIs. (Lawyer X, supra, at pp. 44-46).

Separately, perhaps the most damning of all findings about the Static-99 R is the divergence of

actual recidivism rates in field studies from the predicted rates asserted by that RAI.

Marcus T.

Boccaccini, et al., “Field Validity of Static-99/R Scores in a Statewide Sample of 34,687 Convicted
Sexual

Offenders,”

29(6)

Psychological

Assessment

611-623

(2017),

DOI:

http://dx.doi.org/10.1037/pas0000377 found such radical divergence in a huge study of sex offenders in
Texas:

Abstract Excerpts:
p. 611: “The Static-99 (and revision, the Static-99R) reflect the most researched and widely used
approach to sex offender risk assessment. Because the measure is so widely applied in jurisdictions
beyond those on which it was developed, it becomes crucial to examine its field validity and the
degree to which published norms and recidivism rates apply to other jurisdictions. We present a new
and greatly expanded field study of the predictive validity (M = 5.23 years follow-up) of the Static-99
as applied system-wide in Texas (N = 34,687). ...[(Calibration analyses revealed that the Static-99R
routine sample norms led to a significant overestimation of risk in Texas, especially for offenders
with scores ranging from 1 to 5....”
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(3) The “SORAG”

(Terence Campbell & Demosthenes Lorandos, Cross-Examining Experts in the Behavioral Sciences

(Eagan, MN: West Group, 2001), § 9:39, pp. 464-65), outlines these fundamental problems with the
SORAG:

“The SORAG is a 14-item actuarial instrument for assessing the recidivism risk of previously
convicted sexual offenders. There is little, if any empirical support, however, for at least five of the
SORAG items: history of alcohol problems, marital status, history of nonviolent offenses, meeting
DSM-III criteria for Personality Disorder, and meeting DSM-I1I criteria for schizophrenia (coded as
reducing recidivism risk).
“The SORAG also includes Psychopathy Checklist-Revised (PCL-R scores in its overall
assessment. Though it is a more objective procedure than not, there are elements of clinical judgment
involved in using the PCL-R. Consequently, appropriate usage of the PCL-R appears to require
specific training. Psychologists who use the SORAG without specific PCL-R training are at risk for
violating Ethical standards 1.04(a) and 1.04(b) addressing “Boundaries of Competence....”
“The SORAG relies on phallometric assessment to determine ‘deviant sexual preferences. As
previously pointed out, however, very few psychologists have been trained to do phallometric
assessments. This consideration then raises the question of how does a psychologist using the
SORAG assess deviant sexual preferences without the availability of phallometric data? Relying on
UCJ, or other indices of deviant sexual preference, is inconsistent with the standardized procedure for
the SORAG. In other words, deviations from standardized procedure mean that the SORAG no
longer qualifies as a standardized instrument.”

(4) The “SVR-20” (Sexual Violence Risk-20)

To begin with, Gregory DeClue, “Avoiding Garbage 2: Assessment of Risk for Sexual Violence after
Long-Term Treatment,” 33 Jour. Of Psychiatry & Law 179 (Summer 2005), clarifies that the SVR-20

instrument uses primarily dynamic claimed risk factors (discussed elsewhere herein). DeClue bluntly

declares, at p. 185:

“An evaluator using a guided clinical approach utilizes an a priori list of risk

factors such as the Sexual Violence Risk-20 (SVR-20).” (emphasis supplied)
“...[T]he data of Hanson & Bussiere do not support at least five of the SVR-20 factors: victim of
child abuse, substance abuse problems, employment problems, past nonviolent offenses, and extreme
minimization and denial. The SVR-20 manual acknowledges ‘there is little evidence supporting a
specific link between [being a victim of] child sexual abuse and later sexual violence.’ (p. 44).
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John Matthew Fabian,

Literature Review of the Utility of Selected Violence and Sexual Violence

Risk Assessment Instruments,” 34 Jour. Of Psychiatry & Law 307 (2006), observes, at p. 332,
“...Sjostedt & Langstrom (2002) did not find significant predictive validity between the SVR-20 and

sexual violence and they assert that the instrument has similar weaknesses as the HCR-20 and at this point
offers less research addressing its predictive capacities. The SVR-20 has not demonstrated great utility in
assessing sexual recidivism for civil commitment populations (Doren, 2002).” (emphases supplied)

The SVR-20 is now deemed outdated because the factors that it employs have more recently been
largely debunked, or have been concluded to merely be derivative of factors not used in that RAI. This is

simply another way of concluding that the design of the SVR-20 is not merely old, but that it inevitably
leads to scientifically invalid conclusions about any given sex offender.

(5) The “PCL-R”

As stated in Section III.A.2.C., supra, the PCL-R purports to measure a “heuristic ...construct” called

“psychopathy” - NOT any actual mental or personality disorder, or even anything that could be called an
“abnormality” (given the vast percentage among the general population of humanity who exhibit at least
some of the behaviors attributed by this “construct’s” inventor, Robert Hare, to so-called “psychopathy.”

“No one is quite sure what psychopathy means,.... The [PCL-R] instrument consists of twenty risk

factors, ...: Glibness/superficial charm; grandiose sense of self-worth; need for stimulation/proneness to
boredom; pathological lying; conning/manipulative; lack of remorse or guilt; shallow affect; callous/lack

of sympathy; parasitic lifestyle; poor behavioral controls; promiscuous sexual behavior; early behavioral
problems; lack of realistic long-term goals; impulsivity; irresponsibility; failure to accept responsibility;

many short-term marital relationships; juvenile delinquency; revocation of conditional release; criminal
versatility.... [T]hese factors appear to be rather subjective,....” Erica Beecher-Monas & Edgar Garcia-

Rill, “Danger at the edge of Chaos: Predicting Violent Behavior in a Vost-Daubert World,” 24 Cardozo L.
Rev. 1845, 1873 (2003). Some of them would seem to apply to some attorneys. Information used to

score these factors can be drawn from any portion of one’s lifetime to date, so the PCL-R cannot measure

changes over time; it treats subjects as stable ‘statues.’
The PCL-R was designed to determine one’s propensity to resort to physical violence, not to commit

sex crimes. (Ibid.) “Psychopathy ...is not an acknowledged psychiatric diagnosis in the DSM....” R.A.
Prentky, E. Janus, H. Barbaree, B.K. Schwartz & M.P. Kafka, “Sexually Violent Predators in the

Courtroom: Science on Trial,” 12 Psychology, Public Policy & Law 357, 368-69 (2006).
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Mama J.

Johnson, “Minnesota’s Sexual Psychopathic Personality and Sexually Dangerous Persons Statute:
Throwing Away the Key,” 21 William Mitchell Law Review 1139 [1996]), flatly states, at Footnote 10:
“The term “psychopathic personality,” however, was expunged from the psychiatric nomenclature in

1952.”

Indeed, even merely as a predictor of the likelihood of future physical violence, it has been found that

the PCL-R lacks fundamental validity and reliability. Thus, e.g., United States v. Taylor, 320 F Supp. 2d
790, 2004 U.S. Dist. LEXIS 10957 (N.D. Ind. 2004), banned its use even in the context of death penalty
proceedings.

Katrina A. Rufino, Marcus T. Boccaccini, Samuel W. Hawes, & Daniel C. Murrie, “When

Experts Disagreed, Who Was Correct? A Comparison of PCL-R Scores from Independent Raters and
Opposing Forensic Experts,” 36 Aaw & Human Behavior 527 (2012), at 527, reported that:

“Researchers recently found that Psychopathy Checklist-Revised (PCL-R; Hare, 2003) scores
reported by state experts were much higher than those reported by defense experts in sexually violent
predator cases pursued for civil commitment {Murrie, Boccacini, Johnson, & Jahnke, 2008), which
raised the question of which scores were more accurate....”
(p. 535-36):
“These findings contribute to the limited, but growing body of research
suggesting that the field reliability of the PCL-R, and perhaps other measures used for risk
assessment, is often lower than research reliability reported in controlled studies,
[T]here is
evidence that some evaluators tend to assign higher scores than others {Boccacini et al, 2008),....”

This confirms “...the pattern of adversarial allegiance Ruffino et al. “observed in the 44 Texas SVP
cases with opposing expert scores,....” {Id., p. 536).

See Daniel C. Murrie, Marcus T. Boccaccini,

Jeremy T. Johnson, & Chelsea Janke, “Does Interrater (Dis)agreement on Psychopathy Checklist Scores

in Sexually Violent Predator Trials Suggest Partisan Allegiance in Forensic Evaluations?,” 32 Law and
Human Behavior 352 (2008), reporting findings of scores differing as much as 20 points (out of a

possible 44 maximum). Confirming this interrater variability problem due to party allegiance by PCL-R

raters, see: Marcus T. Boccaccini, Daniel C. Murrie, Katrina A. Rufino, Brett O. Gardner, “Evaluator

Differences in Psychopathy Checklist-Revised Factor and Facet Scores,” 38 Law & Human Behavior 337
(2014); Murrie, D.C., Boccaccini, M.T., Johnson, J. & Janke, C, “Does Interrater (Dis)agreement on

Psychopathy Checklist scores in Sexually Violent Predator Trials Suggest Partisan Allegiance in Forensic
Evaluation?” 32 Law and Human Behavior 352-362. doi: 10.1007/sl0979-007-9097-5], 2008; Murrie,

D.C., Boccaccini, M.T., Turnet, D., Meeks, M., Woods, C., & Tussey, C., “Rater (Dis)agreement on Risk
Assessment Measures in Sexually Violent Predator Proceedings: Evidence of Adversarial Allegiance in

Forensic Evaluation?”, 15 Psychology, Public Policy, and Law 19-53. doi: 10.1037/aOO 14897], 2009);
and David DeMatteo, John F. Edens, Meghann Galloway, Jennifer Cox, Shannon Toney Smith, Dana
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Formon, “The Role and Reliability of The Psychopathy Checklist-Revised in U.S. Sexually Violent
Predator Evaluations: A Case Law Survey,” 38 Law & Human Behavior 248 (2014).

There is also a very large divergence between Hare’s claims of validity and results of field studies.

See, e.g.: Inge Jeandarme et al., “PCL-R Field Validity in Prison and Hospital Settings,” 41(1) Law &
Human Behavior 29-43 (2017).

Of separate note, Haggard v. Curry, 732 F. Supp. 2d 1003, 1013, 2010 U.S. Dist. LEXIS 91882
(N.D. Cal. 2010), observes:

“...Dr. Macomber wrote that the creator of the PCL-R test ‘specifically notes that his tests should
never be used on inmates over the age of 40, as his test is attempting to assess psychopathy which is a

characteristic that decreases with age.’”
Not all, but most sex offenders ultimately committed, especially after long criminal sentences, are

already in the post-age-40 category. Ergo, by definition, the PCL-R should not be used on them in any
context. Surely this must apply with even more force to misuse of the PCL-R when the question is not

physical violence propensity, but instead an attempt to predict future sex-crime recidivism.

The fact that this ‘test’ is used, together with its subjective interpretations, to condemn individuals to

lifetime detention under SOCC laws is a classic example of the junk-science employed as a superficial
‘justification for such commitments.

(6) The “SRA-FV/FV Light”

United States v. King, 2013 U.S. Dist. LEXIS 54655 (E.D. N.C. 2013), at Footnote 7, clarifies that the
problems of the PCL-R apply with equal force to the SRA-FV and the SRA-FV Light:
“The Structured Risk Assessment-Forensic Version (SRA-FV) includes scoring from the
Psychopathy Checklist (PCL-R). See Govt. Ex. 2, at 16. When the Psychopathy Checklist cannot be
scored - as in this case because the Respondent cannot be interviewed - a modified version of the
SRA-VA, the SRA-FV Light is used. See id"

A forensic risk assessment process presupposes that all instruments used in that process are

themselves scientifically valid for assessing such risk. A classic example of a claimed RAI that violates
this principle is the SVR-20, hailed by at least some MSOP risk assessors. United States v. Lange, 2012
U.S. Dist. LEXIS 159498 (E.D. N.C. 2012), more flatly declared the SVR-20 outdated and stated, “you
can come to any conclusion with it....” The SVR-20 is now deemed outdated because the factors it
employs have more recently been largely debunked, or have been concluded to merely be derivative of

- 204 -

factors not used in that RAI. This is simply another way of concluding that the design of the SVR-20 is
not merely old, but that it inevitably leads to scientifically invalid conclusions about any given sex
offender.

(7) The “Level ofService Inventory” (“LSI”)

Olver, M.E., Stockdale, K.C., and Wormith, J.S., “Thirty Years of Research on the Level of Services
Scales: A Meta-Analytic Examination of Predictive Accuracy and Sources of Variability,” Psychological

Assessment, 26, 156-176 (2014), http://dx.doi.org/10.1037/a0035080.], found the LSI-R, which was
developed on a sample of Canadian offenders, performs significantly worse for offender populations in

the United States. Therefore, use of the LSI in the United States is unethical.

In general, see also the compendium of flaws in both CRA and ARA approaches and in certain RAIs,

including Static-99 and MnSOST-3.1, in: Lawyer X, Deviant Justice - The American Gulag, pp. 32-89 (In
Depth Media, 2014, avail.: www.amazon.com). Slicing the ‘statistical pie’ in ever-increasingly artful
ways to find some combination of descriptors arguably applicable to a given individual to artificially

inflate the predicted probability of recidivism by that individual ignores the whole person at present and
worse, treats him like a statue, forever frozen in time with certain traits that are claimed to doom him to
such recidivism

t.

ARA Use Is an Unscientific Attempt to Predict a Given Individual's Future.

By our very nature, humans are not only changeable, we are constantly changing, even when we don’t

want to and when we are unaware of such personal change. Even firm intent to recidivate can, and

usually does melt away over time as individuals experience and witness numerous events, learn of myriad
things, and have discourse with any number of other individuals. Life is full of advance repentance of
such temptations to do evil deeds, whether petty or enormous.

As surely as each one of us has

experienced some such abandoned temptation, it is unfair to treat others as incapable of such
abandonment of temptation. To commit someone to lifetime detention engages exactly that presumption,

and then puts the seal of judicial condemnation, not upon the deed, but upon the man.
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At bottom, it is simply not possible to know the future, particularly as to what any given individual

will or will not do. The futures of all humanity, ex-cons to would-be saints, are subject to change, often
by sheer happenstance or the stark fist of fate, but always affected by choices made each day. ‘Risk

prediction’ of sex offenders fails to account to this at all.
In defense of their predictions, both CRA and ARA witnesses claim that the best predictor of future

behavior is past behavior. But this flip epigram is untrue, at best only reflecting the reality that no reliable

prediction of future conduct by any individual is possible. In any event, past behavior was already
factored into the sentencing calculus for every sex offender who later finds himself before a latter-day

tribunal whose purpose is to deprive him of the end of the prison term already served.
The underlying assumption of all sex offender risk prediction is that human beings do not change, but

are programmed to act in the future in accordance with the manner in which they have, at their worst,
acted in the past — an assumption which runs contrary to the basic principles of our legal and penal
system, and contrary to the premises of clinical psychology and psychiatry, as evidence by the ethical

position papers of both the American Psychological Association and the American Psychiatric

Association taking stands against such prediction of sex offender likelihoods of recidivism for this very
reason.

In sum, John A. Fennel, J.D., Ph.D., in “Punishment by Another Name: The Inherent Overreaching in

Sexually Dangerous Person Commitments,” 35 New England J. on Crim. & Civ. Confinement 37, at 39
(Winter, 2009), flatly declares, “The science of sex offender research cannot accurately sort those

offenders likely to recidivate from those who are not.” Because of this basic scientific fact, sex offender
commitment is inherently nothing more than sheer guesswork powered by anti-sex-offender bias alone.
Anne R. Izzi, “Constitutional Law - The Cage a Fetish Can Build: Proposed Legislative Reform for

Civil Commitment Procedures in Sexually Violent Predator Laws,” 39 Western New England Law Rev.
141 (2017), at 154, bluntly concludes, “...[T]here are no reliable tests for determining the likelihood of
recidivism.” (citing Fredrick E. Ears, “Rethinking the Indefinite Detention of Sex Offenders,” 44 Conn.

L. Rev. 161, 193 (2011) (“The variation in sex offense characteristics and motivations causes uncertainty

in assessing the level of risk for a particular offender.”)

u.

Extrapolation of ARA Recidivism Statistics to Longer Periods/Lifetime is Scientifically
Invalid.

Extrapolation is the practice of extending the period of prediction of recidivism beyond the post
release period studied for construction of a given RAI. Prosecution experts will frequently extrapolate a

- 206 -

predicted recidivism probability from the follow-up period covered by the RAI used to attempt to state a
far higher life expectancy probability percentage. Most commonly (as by raters using the MnSOST 3.1,

discussed supra), this is done by simply applying an arithmetic multiple (reflecting the ratio of the length

of the increased period over that of the original study period) to the RAI’s probability percentage listed
for that studied post-release period. This, among other aspects, defies science by ignoring the fact that
sex-crime recidivism reduces on an accelerating basis as age increases after age 30, to eventual complete
extinction.

Doren, supra at 174, observes: “There are no data about actual lifetime sexual recidivism frequencies,
only proxy measures to that effect.” This practice has been determined to be scientifically baseless.
This higher reported figure involves two statistical oversights:

(a)

It is contrary to the known decline in recidivism as sex offenders age; after age 30, sex

crime recidivism shrinks year-by-year, especially steeply from age 50 up. In the case of extra-familial
pedophilic offenders, R.K. Hanson, supra, calls this increasing steeply annual reduction in recidivism

likelihood “curvilinear.”
(b)

Sex-offense recidivism, from any release age, if it is to occur at all, almost invariably

occurs within the first five years post-prison-release. {Minn. Dept, of Corrections, “Sex Offender

Recidivism” 2007). This means, conversely, that if recidivism does not occur within that short timeframe
(which is well within the follow-up period used by all current RAIs - and within the 8.4-year average

follow-up period in that MN DOC study), later recidivism is highly unlikely. That study also derived the
now-widely accepted sex-crime recidivism rate, 3.2% for that 8.4-year average post-release period.
Balancing the 3.4-year excess of that period over that ‘ first-five-years’ conclusion in that report seems to
strongly suggest that all anticipatable sex-crime recidivism is accounted for in that 8.4-year period that

report. In other words, there is no excess anticipatable recidivism beyond that period that would need to

be reckoned through any “extrapolation”; there is simply nothing left to extrapolate. Since ISR and
Conditional Release (“CR”) together exceed that five-year period, this equates a permanent extinction of

recidivism. Therefore, reliance on this fallacious, extreme overstatement of predicted recidivism through
scientifically baseless and anti-factual extrapolation in defiance of the true statistics is unfair to every

SOCC respondent.
Despite such antiscientific baselessness, extrapolation is an extraordinarily common practice that

sometimes (as in the case of the MnSOST-3.1) is actually invited by the RAI’s creators. The majority
opinion in In re Ince, 847 N.W.2d 13, 14 (Minn. Supr. 2014), states, concerning MnSOST-3.1

assessment, “...a ‘rule of thumb’ suggested by one of the test's developers,” of extrapolation “in which

the 5-year estimated rate of reoffending ...is doubled to establish a lifetime risk of reoffending....”
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Parenthetically, this further confirms the extremely unscientific nature (“rule of thumb”) of the

MNSOST-3.1.
Thus, e.g., United Slates v. C.R., 792 F. Supp. 2d 343, 2011 U.S. Dist. LEXIS 53497 (E.D. N.Y.
2011), ruled such extrapolation testimony inadmissible as unscientific:
“Extrapolating risk of recidivism for sexual offense for the defendant from the results of these
tests is unacceptable as a matter of scientific principle. See, e.g., Rule 702 of Fed. R. Evid.
(testimony of expert must be ‘the product of reliable principles and methods and ... the witness [must
have] applied the principles and methods reliably to the facts of the case.’).”

I.

The Clear Over-Prediction of “Dangerousness” Through Sex Offender “Assessment”
Completely Negates the Scientific and Legal Legitimacy of Sex Offender Commitment

Alexander J. Belkinsopp, “Dangerousness and the Civil-Criminal Distinction: Another Reason to
Rethink the Indefinite Detention of Sex Offenders,” 45 CONNtemplations 9 (Nov. 2012), at p. 11,

commented on Fredrick E. Ears, “Rethinking the Indefinite Detention of Sex Offenders,” 44 Conn. L.

Rev. 161 (2011), in which Prof. Vars intensively examined leading ARA techniques for sex offender

assessment and found them to be grossly unscientific and to result in massive over-prediction of the
probability of future sex offending by any given sex offender. As Blenkinsopp summarizes, Vars “makes

a convincing case that the predictions of future dangerousness used in sex offender civil commitment
hearings are deeply flawed. ... Vars" findings weaken the justification for sex offender civil commitment

in an additional way: by undermining the ‘civil’ label that has been attached to the practice.”
p. 12: “For decades, courts and government officials have been engaged in a ‘legal labeling
game.’ States adopt laws that allow government officials to abridge individuals’ liberty. The states
label those laws ‘civil’ rather than ‘criminal,’ so that they can face civil procedural safeguards, which
are less stringent than criminal safeguards. The courts then defer to the legislature’s label, depriving
defendants of protections that could have preserved their liberty. The legal labeling game makes it
easier for states to detain or otherwise limit individuals’, and for courts to evade responsibility for
keeping the states in check.”
pp. 14-15:
''Hendricks makes clear that the civil label is appropriate for the commitment of
sex offenders because the measure is attempting to regulate future dangerousness. But one must
question that conclusion when the attempt at regulation is manifestly flawed. The evidence provided
by Vars and others was not available when Hendricks was decided, but it is now time to revisit the
underlying assumption of sex offender commitment with an eye toward this new information. The
SVP Act and similar laws are much more likely to appear punitive when the primary non-punitive
justification turns out to be inaccurate.”
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pp. 15-16:
“There seem to be two major sets of literature objecting to civil commitment of
sex offenders. The first takes at face value the claim that civil commitment should seriously attempt
to predict future dangerousness and that the state must redress shortcomings in those predictions. The
second takes issue with the non-punitive label that has been applied to sex offender civil
commitment.”
“... Vars could highlight the Static-99’s shoddy handling of age as yet another example of
how insufficient safeguards in commitment proceedings lead to perverse outcomes.
“Vars’ article is also anchored in quantification of proof standards and commitment
standards. His calculations lead to the conclusion that ‘an instrument as good as the Static-99
identified not one individual who qualified for commitment at the 50% or 75% threshold’ of probable
recidivism.”
p. 17: “...It might be better to call into question the honesty of sex offender civil commitment.
How is it that so many people have been detained without meeting the legal threshold? One should
instead recognize that the legal labeling game provides a strong incentive to circumvent procedural
safeguards. Tweaking those safeguards - especially if that entails lowering them, as Vars
acknowledges is one way forward - is unlikely to address the underlying incentives of the state to
find a way to keep these individuals locked up. To fix the system, something more sweeping than
alterations to the actuarial tool is needed.” (underlined emphases supplied)
At p. 9, discussing the Hendricks ruling, Blenkinsopp observes that the argument for it “would be

significantly weakened if there was good reason - such as that provided by Vars - to believe that the

detainee is either not dangerous or not as dangerous as the law requires....

Without the necessary

ingredient of dangerousness, the parallel between sex offender commitment and conventional civil
commitment collapses.” {Id., at 13). “Clearly, an accurate determination of dangerousness is central to

the Court’s conclusion that the law is civil, not criminal, in nature.” (p. 14)
The evidence provided by Vars and others was not available when Hendricks was decided, but it is
now time to revisit the underlying assumption of sex offender commitment with an eye toward this new
information.

[Such] laws are much more likely to appear punitive when the primary non-punitive

justification turns out to be inaccurate.” {Id., p. 15). For instance, Vars (at p. 191) concluded that the

Static-99 (including Static-99R) “identified not one individual who qualified for commitment at the 50%
or 75% threshold” of probable recidivism. {Id., p. 16)

In this regard, Cynthia Calkins, el al., in “Sexual Violence Legislation: A Review of Case Law and

Empirical Research,” 20 Psychol. Pub. Pol'y & L. 443 (Nov. 2014), at p. 449, summarize pertinent
research thus:
“...Despite judicial decisions consistently based on the stance that SVP commitment is not
punishment, empirical research has found that decisions surrounding commitment are driven by the
desire for retribution (i.e., motivations are punitive) rather than incapacitation and public protection
{K.M. Carlsmith, J. Monahan, & A. Evans, “The Function of Punishment in the ‘Civil’ Commitment
of Sexually Violent Predators,” 25 Behavioral Sciences & the Law 437-448.
http://x.doi.org/10/1002/bsl.761 [2007])”
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Daniel Kriegman, “New Salem Witch Trials: Evaluating Bias in Expert Witness Conclusions of

‘Sexual Dangerousness,’ Part 1,” Sex Offender Law Report, Vol. 15, No. 4 (June/July, 2014), at pp. 4950, states that “preventative detention of the majority of men reviewed, committed and recommitted as
sexually dangerous because of crimes they supposedly would commit if released is reckless and arbitrary

with a level of validity approaching that found in witch trials....” [emphasis supplied]
[p. 53] “Researchers have shown that there is considerable bias and/or questionable validity in
expert predictions of dangerousness. (W.M. Grove, D.H. Zald, B.S. Lebow, B.E. Snitz & C. Nelson,
‘Clinical Versus Mechanical Prediction: A Meta-Analysis,’ 12(1) Psychol. Assessment 19-30 (2000);
E.S. Janus & R.A. Prentky, ‘Forensic Use of Actuarial Risk Assessment with Sex Offenders:
Accuracy, Admissibility, and Accountability,’ 40 Am. Crim. L. Rev. 1143-489 (2003); J. Monahan,
Predicting Violent Behavior: An Assessment of Clinical Techniques (1981); G.G. Woodworth & J.B.
Kadane, ‘Expert Testimony Supporting Post-Sentence Civil Incarceration of Violent Sexual
Offenders,’ 3
Probability, & Risk22\-4\ (2004).
“.,.[W]hen it comes to predicting the likelihood of future sex offending, the bias becomes
literally astronomical. Based on the actual patterns of experts opining “sexually dangerous,” it can be
established beyond the possibility of doubt that the methodology used and conclusions reached by the
Qualified Examiners employed by the Commonwealth of Massachusetts leads (or allows) them to
grossly over-predict dangerousness....” [emphasis supplied]

At pp. 59-60, Kriegman describes a study he performed of Massachusetts sex-offender commitment
proceedings, in which assessors testified that the minimum level of probability of recidivism for those
they assessed was at least 50%. However, Kriegman examined the subsequent actual recidivism of those
not committed despite such testimony. He found that the actual observed rate of recidivism over a fiveyear average period after release was only 2% (new charge; conviction unknown). Because of the vast

disparity between 50% predicted recidivism and a maximum (if convicted) actual recidivism of 2% over

five years post-release in the community, Kriegman concluded that bias has simply utterly replaced

science in the conclusions by the assessors, (p.62).

Rather than look for a more lax commitment threshold, Blenkinsopp, at p. 17, concludes: “...[I]t
might be better to call into question the honesty of sex offender civil commitment. How is it that so many

people have been detained without meeting the legal threshold? One should instead recognize that the

legal labeling game provides a strong incentive to circumvent procedural safeguards.”
Because no technique can distinguish those of true high likelihood of recidivism from those not, and

because all existing techniques tend to greatly overstate such likelihood, commitment of sex offenders,
inherently requiring such likelihood, inherently deprives all those detained pursuant to such commitments

elemental substantive due process in its most crucial application, the preservation of individual physical
liberty.
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More generally, almost all ARA recidivism statistics were derived from studies conducted more

than a decade ago as to offenders released as much or more than 20 years before that. Thus, almost all
RAIs fail to account for the huge drop in sex-crime recidivism that has occurred since then.

In

Minnesota, sex-crime recidivism was measured at 17% in a 1990 study, but by 2007, as found by a
matching study, it fell to a mere 3%. Since this is nearly a six-fold decrease, and because all risk levels
were affected by this drop, an offender previously concluded to have a 50% probability of re-offense
under former statistics would now only be 8.8% likely to recidivate in the future - a fact not reckoned by
existing RAIs. {Lawyer X, supra* at pp. 44-46.

The situation can be aptly summed up thus:

Recalling that the only two ‘risk assessment’ techniques claimed to have any scientific basis
as to sex offenders are CRA and ARA, and that the immediately foregoing allegations have shown

that neither of those two techniques have any level of accuracy above mere chance, the truth in sum is
that each sex offender subjected to a commitment proceeding pursuant to said Act is being tried and
adjudged to meet said commitment criteria on an indispensable element of being ‘highly likely’ to
sexually reoffend that is based on unscientific, anti-academic, and unprofessional sheer guesswork

and inaccurate, mere-chance, unreliable predictions whose asserted percentages have no scientific
validity or applicability to the sex offender at bar.
At bottom, it is simply not possible to know the future, particularly as to what any given

individual will or will not do. The futures of all humanity, ex-cons to would-be saints, are subject to
change, often by sheer happenstance or the stark fist of fate, but always affected by choices made
each day. ‘Risk prediction’ of sex offenders fails to account for this at all.

In defense of their predictions, both CRA and ARA witnesses claim that the best predictor of

future behavior is past behavior. But this flip epigram is untrue, at best only reflecting the reality that
no reliable prediction of future conduct by an individual is possible. In any event, past behavior was

already factored into the sentencing calculus for every sex offender who later finds himself before a
latter-day tribunal whose purpose is to deprive him of the end of that prison term already served.

The underlying assumption of all such sex offender risk prediction is that human beings do
not change, but are programmed to act in the future in accordance with the manner in which they

have, at their worst, acted in the past. But this assumption runs contrary to the basic principles of our
legal and penal system, and contrary to the premises of clinical psychology and psychiatry, as

evidenced by the ethical position papers of both the American Psychological Association and the
American Psychiatric Association, taking stands against such prediction of sex offender likelihoods of

recidivism for this very reason.
Finally and worst of all, as Doren, supra at 180, points out succinctly, “...[RJesearchers found
substantial differences in perceived risk depending on alternative ways of ...communicating the same

statistical degree of risk....” That is to say, rhetorical means are employed that frequently succeed in
convincing a judge in a sex offender commitment case that the sex offender’s probability of re-offense is
far higher, even though in fact it is not so. When such rhetorical tricks of persuasion trump elemental

science, no justice can exist in such commitment attempts.

In light of these facts regarding the unscientific and unreliable nature of both CRA and ARA
approaches to predicting recidivism likelihood, admission into evidence of and judicial reliance upon so-

called ‘expert’ evidence and testimony derived from either such approach deprives Respondents of both
substantive and procedural due process.

CONCLUSION

At the end, all of the foregoing, both specifically as to so-called “risk assessment” and to all other

arguments for SOCC, show clearly and beyond room for serious question that there is no science
supporting any of it. To the contrary, every bit of these proclaimed justifications is the product of spitefilled bias and unreasoning, exaggerated, and manipulated fears, and the whole-cloth inventions and

sophistry of those who seek to achieve or increase personal fame and/or riches. Today, they do this by

subjecting others to probably lifetime pseudo-incarceration through lynch-mob motivated and press-

exploitative proceedings. But the larger picture is that this strategy effectively holds all — who otherwise
approach the issue of answers to the existence of some (albeit lessening rates of) sex crime - as helpless
hostages forced to pay public lip service to a litany of unholy lies and extreme exaggerations that
everyone knows do not square with everyday reality. Those of us from northerly climes in our land

would call this a snowball that can unleash an avalanche.
There is no ‘fix’ for “sex offender civil commitment,” for that is not really what it is at all. It is
simply the accosting of convenient victims to subject to a modern-day version of witch-hunting. Repeal

of SOCC laws, including that on the books in Virginia, is the only answer.
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Repeal is necessary to save liberty, both of the individual and of all, collectively. No one can

breathe free and fearless while totalitarianism surreptitiously and silently slithers along serpentinely
among us, looking for the next victim to take.
Repeal is necessary to free our political process from the snares and fetters in an ever-deepening

morass of ‘political correctness’ - a kidnapping of our very language and an extortion of all of us to adopt

that misuse of it to bestow an imprimatur of permanent truth, either unwittingly or knowingly but against
our will and our better judgment, to extremists. And these extremists, beyond most of that ilk, seek

nothing less than the conversion of our entire nation to a land of the lock-up of everyone they hate or fear,
or, at its most extreme, everyone not like them. - The inevitable, fearsome result of that is an eventual

two-class social hierarchy of, first, the self-proclaimed ‘safe’ ‘right-thinkers,’ who will be the only ones
permitted to govern - and, then, all others, who will be the new untermenschen, with no rights and no
prospects of rising from their permanently marked ‘unclean’ caste.
Most of all, repeal is necessary to restore the social health of our society, so that we need not live

in nightmare fear of maniacal villainy, driven by such hysteria into the clutches of those who promise

safety through imposition of totalitarian control over all - but only at the irrevocable surrender of
freedom of action, freedom of discourse, even freedom of thought. 1 may not be a Virginian, but I know
when I have heard something evil before. And 1 know what Patrick Henry would say to that: Surrender
of liberty is never worth it and will always be regretted.

Please repeal the SOCC law in Virginia, so that, by taking this stand, Virginia can stand as a

bellwether of change and inspiration for SOCC repeal to other states burdened by such ill-advised
legislation and thereby, to turn away from the creeping totalitarianism that has been afoot in this bizarre,

asymmetrical initial way.
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