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Available online 5 July 2013 Purpose: This study examines the selective incapacitation effects of civil commitment on sexual reoffending

among 105 Minnesota sex offenders who were civilly committed between 2004 and 2006.

Methods: The Minnesota Sex Offender Screening Tool-3, a sexual recidivism risk assessment instrument, was

used to estimate what the four-year sexual recidivism rate would have been for these offenders had they

been released to the community. Integration of Survival with Quality of Life (iSQoL) software was used to

extrapolate the survival curves over a 50-year period to develop a lifetime sexual recidivism estimate.

Results: If the 105 civilly committed sex offenders had been released to the community, an estimated nine

percent would have been reconvicted of a new sex offense within four years. Civilly committing these

offenders therefore likely reduced the overall four-year sexual recidivism rate by 12 percent. The results

further suggest that if these offenders had been released to the community, an estimated 28 percent would

be rearrested for another sex offense within their lifetime.

Conclusions: To better align the costs of civil commitment with its public safety benefits, states operating

these programs should emphasize the use of intermediate alternatives in the community for a more positive

return on investment.

© 2013 Elsevier Ltd. All rights reserved.

Introduction

More than 50 years after the enactment of sexual psychopath laws,

which provided sex offenders inpatient treatment as an alternative to

prison, Washington became the first state to implement a new civil

commitment law in 1990 that confined sexually violent predators

(SVP) following their incarceration (Levenson & D’Amora, 2007).

Since that time, 19 other states have used civil commitment statutes

to incapacitate dangerous sex offenders after they complete their

prison sentences (Minnesota Office of the Legislative Auditor, 2011).

An individual can be civilly committed as long as 1) he has a convic-

tion for a sexually violent offense against an adult or child victim, 2)

he has a mental disorder or condition that predisposes him to sexually

reoffend, and 3) themental disorder creates a high probability that the

individual will sexually recidivate in the future (Jumper, Babula, &

Casbon, 2011). This probability has often been interpreted to mean

“more likely to (recidivate) than not” (i.e., 50 percent or higher) in

many SVP statutes (Abracen & Looman, 2006). Despite several legal

challenges over the last few decades, civil commitment statutes have

been upheld by the U.S. Supreme Court as long as civilly committed

individuals have access to treatment and can be released as soon as

they have been sufficiently rehabilitated to no longer pose a threat

to themselves or others (Janus, 2004).

Minnesota is one of 20 states that civilly commit high-risk sex

offenders after they complete their prison sentence. Since the early

1990s, Minnesota has civilly committed more than 600 convicted

sex offenders. The volume of commitments has accelerated over the

last decade, particularly after Dru Sjodin was sexually assaulted and

murdered in November 2003 by a released Minnesota sex offender.

Yet, because only two civilly committed sex offenders have been

released to the community, and one of those was subsequently

recommitted, the size of the sex offender civil commitment popula-

tion is projected to reach 1,000 before the end of this decade. More-

over, with an estimated annual cost of approximately $120,000

annually per resident, the costs to operate theMinnesota Sex Offender

Program (MSOP) have grown, too, largely as a result of the population

increase. The expanding size and cost of the civil commitment pro-

gram has attracted increased interest and concern within the state,

prompting the Minnesota Office of the Legislative Auditor (OLA) to

recently conduct an evaluation of MSOP (Minnesota Office of the

Legislative Auditor, 2011).

The OLA (2011) report identified several factors that may help ex-

plainwhyMinnesota has, compared to the other 19 states that operate

civil commitment programs, the highest number of civilly committed

sex offenders per capita. First, Minnesota laws facilitate greater use of

civil commitment for sex offenders because: 1) offenders can be com-

mitted for offenses involving emotional, rather than just physical,

harm, 2) offenders are not allowed to request a jury trial, 3) hearsay

evidence is permissible, 4), no periodic report to the courts justifying
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continued commitment is required, 5) release standards are relatively

stringent, and 6) there are no intermediate alternatives between the two

choices of committing or not committing a sex offender (Minnesota

Office of the Legislative Auditor, 2011).

Second, the Minnesota Department of Corrections (MnDOC) is re-

quired, by statute, to refer high-risk sex offenders to the counties for

civil commitment review. In the wake of significant public scrutiny

and criticism following the murder of Dru Sjodin, the MnDOC began

referring more high-risk sex offenders to the counties for civil

commitment review in December 2003. Between January 1991 and

November 2003, the MnDOC referred, on average, 26 offenders per

year. Since December 2003, however, the MnDOC has referred rough-

ly six times that number per year. Although the rate at which referred

offenders are committed has dropped since 2003, this decline has

not outpaced the growth in the number of referrals to the counties,

resulting in a civil commitment population that has more than doubled

in size over the last eight years (Minnesota Office of the Legislative

Auditor, 2011).

Finally, because the decision whether to civilly commit a sex

offender rests at the county level, some areas in the state have been

muchmore likely than others to civilly commit referred sex offenders.

In their report, the OLA found significant geographic variation across

the state in the extent to which sex offenders are committed, even

after controlling for sexual recidivism risk. As a result of this geo-

graphic inconsistency, the OLA concluded that while Minnesota may

be committing too few offenders in some areas of the state, it may

also be committing too many in other parts of the state (Minnesota

Office of the Legislative Auditor, 2011).

Present study

When sex offenders are involuntarily civilly committed, their op-

portunities to commit another sex offense are sharply reduced, partic-

ularly if their commitment involves confinement in a high-security

facility. But if civilly committed sex offenders had not been inca-

pacitated and were instead released to the community, how many

would likely reoffend sexually? This study attempts to estimate the

selective incapacitation effects among 105 sex offenders civilly com-

mitted in Minnesota between 2004 and 2006 by capitalizing on evi-

dence obtained from the recent development of the Minnesota Sex

Offender Screening Tool-3 (MnSOST-3), an actuarial risk assessment

instrument that predicts the likelihood of sexual reoffending within

a four-year follow-up period (Duwe & Freske, 2012). In doing so, this

research not only estimates what the likely four-year sexual recidi-

vism rate would have been for the civilly committed sex offenders

had they been released to the community, but also the extent to

which their incapacitation reduced the overall sexual recidivism rate

for Minnesota.

Given that civil commitment decisions are based on an offender’s

lifetime recidivism probability, this study also estimates the sexual re-

cidivism rate among the 105 sex offenders over a 50-year follow-up

period. In an effort to achieve an estimate of long-term sexual

reoffending, this study analyzes sex offense recidivism data collected

on sex offenders released from Minnesota prisons during the early

1990s. Using Integration of Survival with Quality of Life (iSQoL) soft-

ware to extrapolate the survival curves observed among this older

offender cohort over a 50-year period, these results are then applied

to the 105 civilly committed offenders to generate lifetime sexual re-

cidivism estimates.

The following sections review the literature on selective incapacita-

tion, examine the relevant research on sex offender civil commitment,

and provide a brief overview of civil commitment in Minnesota.

Next, the sample, data, and methods used in this study are described.

Following a presentation of the statistical analyses that estimate the se-

lective incapacitation effects of civil commitment, the study concludes

by discussing the implications of the findings.

Selective incapacitation

As the rehabilitative ideal began to fadeduring the1970s (Auerhahn,

1999), the selective incapacitation concept rose to prominence (Austin,

Clark, Hardyman, & Henry, 1999). By targeting particularly dangerous

offenders for lengthy sentences, selective incapacitation attempts to

increase public safety by removing these offenders from society for

longer periods of time (Feeley & Simon, 1992). As Auerhahn (1999)

points out, a key impetus for selective incapacitation arose from the

“career criminal” literature, which showed that a relatively small mi-

nority of offenders are responsible for roughly half the crimes that

occur. To prospectively identify these high-rate offenders at the time

of sentencing, advocates of selective incapacitation during the 1970s

and 80s proposed using prediction instruments to assess recidivism

risk (Greenwood & Abrahamse, 1982).

But the notion of basing criminal sentences on predicted recidi-

vism risk rather than the severity of the offense committed attracted

a great deal of opposition. Critics noted, for example, that it would

punish offenders for what they might do rather than what they

have done (Von Hirsch, 1984), which becomes especially problematic

when errors are made in predicting future criminal behavior. More-

over, as Auerhahn (1999) argues, false positives lead to an inefficient

allocation of resources.

Interest in the use of predictive sentencing strictly for selective

incapacitation purposes appears to have withered since the 1980s

(Auerhahn, 1999). Still, as the recent evidence-based sentencing

movement suggests (Marlowe, 2011), the use of recidivism risk as-

sessment instruments to help inform criminal sentencing decisions

continues to hold much appeal. In addition, as evidenced by the pas-

sage of Three Strikes legislation by more than 20 states during the

1990s (Chen, 2008), support for the selective incapacitation concept

remains strong. Rather than using recidivism risk assessment instru-

ments to identify high-risk offenders, Three Strikes legislation selec-

tively incapacitates habitual offenders strictly on the basis of their

criminal histories (Kovandzic, Sloan, & Vieraitis, 2004).

The extant literature reveals that use of the Three Strikes law has

been relatively limited outside of California, which has the most

broadly defined statute (Chen, 2008; Kovandzic, Sloan and Vieraitis,

2004). Among the states that have enacted Three Strikes legislation,

there has also been a great deal of variation regarding the type and

number of offenses that initiate the law’s application, previous of-

fenses that qualify as “strikes”, and penalties associated with second

and third strikes (Chen, 2008). Despite this variation, existing research

suggests, on the whole, that while Three Strikes legislation is associat-

ed with an increased homicide rate, it has not significantly reduced

crime overall (Kovandzic, Sloan and Vieraitis, 2004). In California,

where Three Strikes has been used themost, the law has not produced

greater incapacitation effects on crime in comparison to other states

that have implemented Three Strikes (Chen, 2008).

Although sex offender civil commitment is not a criminal sentencing

policy, there are several parallels that can be drawn with the selective

incapacitation literature. First, like the initial selective incapacitation

proposals that advocated use of prediction instruments to target

high-risk offenders, actuarial risk assessment instruments are typically

used to help identify offenders for commitment. Second, sex offender

civil commitment programs have been criticized on grounds similar

to those noted above for predictive sentencing (Slobogin, 2011; Vess,

2009). Third, just as Three Strikes legislation proliferated during the

1990s, so did the implementation of sex offender civil commitment pro-

grams. Of the 20 states that operate such programs, 16 began during the

1990s. Lastly, similar to the California experience with Three Strikes,

Minnesota has, on a per capita basis, used civil commitment more

than the other 19 states that have these statutes.

Given that selective incapacitation policies are grounded in the puni-

tive ideologies of deterrence and just deserts (Austin et al., 1999), the in-

creased use of civil commitment over the last few decades is consistent
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with the broader effort to control sexual recidivism. Since the 1990s,

many states in the U.S. have implemented longer prison sentences for

sex crimes, sex offender registration and notification, residency restric-

tions, and lifetimeprobation and parole (Meloy, 2005). To a large extent,

the guidingprinciple behind these legislative efforts is that the incidence

of sexual offending can be reduced by increasing the risk and costs asso-

ciated with committing a sex offense. Involuntary civil commitment

has not been recognized by the courts as a legal punishment. Still, as

long as civil commitment is perceived by potential offenders as a possi-

ble consequence, it might also have a general deterrent effect on sexual

offending. It is worth noting, however, that in its decision regarding

Kansas v. Hendricks, theU.S. SupremeCourt stated that civil commitment

for sex offenders would not be justified if it were used for general deter-

rence purposes. Writing for the majority, Justice Anthony Kennedy

concluded that retribution and general deterrence should be reserved

only for the criminal justice system (Alexander, 2004).

Prior research on civil commitment

Much of the existing research consists of studies that have focused

mainly on describing sex offenders who have either been civilly com-

mitted or referred for commitment. Examples include studies involving

sex offenders from Arizona (Becker, Stinson, Tromp, & Messer, 2003),

California (Vess, Murphy, & Arkowitz, 2004), Minnesota (Janus &

Walbeck, 2000), Florida (Levenson, 2004; Levenson & Morin, 2006;

Lucken & Bales, 2008), Illinois (Jumper, Babula, and Casbon, 2011),

Washington State (Jackson & Richards, 2007; Milloy, 2007), and Wis-

consin (Elwood, Doren, & Thornton, 2010).

Several findings from this literature are especially relevant for the

present study. First, three studies have reported scores from the Min-

nesota Sex Offender Screening Tool-Revised (MnSOST-R), the actuar-

ial instrument the MnDOC used to assess sexual recidivism risk from

the late 1990s through 2011. The MnSOST-R scores on the offenders

in this study can thus be compared with the average scores observed

for 229 civilly committed offenders from Florida (average MnSOST-R

score = 10.4) (Levenson, 2004), 190 civilly committed offenders

from Washington State (average MnSOST-R score = 7.6) (Jackson &

Richards, 2007), and 331 civilly committed offenders from Wisconsin

(average MnSOST-R score = 11.1) (Elwood et al., 2010). Second, this

study presents recidivism findings for sex offenders who were re-

ferred for civil commitment but ultimately were released to the com-

munity. These findings can be compared with those reported by

Milloy (2007), who found that 23 percent of the 135 referred but

not committed sex offenders released from Washington State prisons

were reconvicted of a new sex offense within six years.

Although the extant literature has yet to estimate the selective inca-

pacitation effects of sex offender civil commitment, the recent study

by Wilson, Looman, Abracen, and Pake (2012) is particularly notable

because it examined recidivism outcomes among sex offenders in

Florida who had been discharged from civil commitment. In their

study, Wilson et al. (2012) compared 120 sex offenders who had been

civilly committed at the Florida civil commitment center (FCCC) with

459 sex offenders who had participated in a high-intensity treatment

program at the Royal Treatment Centre (RTC) in Canada. Although the

RTC offenders had not been civilly committed, the two groups were

comparable on a number of measures relating to sexual recidivism

risk. Moreover, Wilson and colleagues (2012) collected recidivism

data over a 30-month follow-up period on 254 sex offenders from the

RTC group and 31 from the FCCC group. The results showed 3.2 percent

of the FCCC offenders had sexually reoffended within 2.5 years com-

pared to 5.5 percent of the RTC offenders.

Sex offender civil commitment in Minnesota

Minnesota’s civil commitment statute dates back to 1939, when it

created a civil commitment law to indefinitely confine those considered

to have a “psychopathic personality”. In 1994, the civil commitment

lawwasmodified. Under this revision, sex offenders can be civilly com-

mitted as long as they are regarded as a “sexually dangerous person”

or meet the criteria for having a “sexual psychopathic personality”

(Minnesota Office of the Legislative Auditor, 2011).

The civil commitment process for sex offenders, which can begin

as early as the time of criminal sentencing, is initiated by any of

Minnesota’s 87 county attorneys, who must file a petition with the

district court. Since 1991, the MnDOC has assisted county attorneys

by screening offenders incarcerated in prison. Based on its review,

the MnDOC then forwards cases that meet the statutory criteria to

the county attorneys for further review. County attorneys must then

decide whether to file a civil commitment petition. Most of the civilly

committed sex offenders in Minnesota have been referred to the

counties by the MnDOC, although county attorneys may still choose

to file a petition on sex offenders who have not been referred by the

MnDOC. If a petition is filed, the court then determines whether an

offender will be civilly committed (Minnesota Office of the Legislative

Auditor, 2011).

Sex offenders who are petitioned for commitment have the right

to legal counsel, although they do not have the right to a jury trial

in Minnesota. Because civil commitment in Minnesota does not in-

clude outpatient treatment options in the community, all civilly com-

mitted sex offenders are housed in a high-security facility. After sex

offenders have been civilly committed and are eligible for release

from prison, they are admitted to the Minnesota Department of

Human Services (DHS) facility at Moose Lake. Sex offenders who

have reached advanced stages of treatment or have low-functioning

cognitive abilities are housed at the St. Peter DHS facility. Civil com-

mits have the right to appeal the decision following their admission

to MSOP. Those who fully complete the treatment program are osten-

sibly eligible for release. In late 2003, however, Minnesota’s governor

signed an Executive Order that barred the release of any civilly com-

mitted sex offenders unless required by law or a court order

(Minnesota Office of the Legislative Auditor, 2011).

Data and method

This study develops an estimate of the lifetime sexual recidivism

rate for the 105 civilly committed sex offenders in two phases. In the

first phase, results obtained during the development of the MnSOST-3

are used to generate an estimate of the four-year sex offense

reconviction rate for the 105 civilly committed offenders. In the second

phase, data collected on sex offenders released during the early 1990s

are used to estimate the extent to which the four-year sex offense

reconviction rate underestimates the lifetime sexual recidivism rate.

These results are then applied to the estimated four-year sex offense

reconviction rate among the 105 civilly committed sex offenders to pro-

duce an estimate of their lifetime sex offense rearrest and reconviction

rates had they been released to the community.

Samples

The sample used to develop the MnSOST-3 contained 2,535 sex

offenders who were drawn from two separate samples: the sam-

ple used to cross-validate the MnSOST-R (the predecessor to the

MnSOST-3) and a contemporary sample of released sex offenders.

The MnSOST-R cross-validation sample contained 220 offenders re-

leased from Minnesota prisons during the early 1990s (Epperson,

Kaul, Huot, Goldman, & Alexander, 2003), whereas the contemporary

sample included 2,315 sex offenders released between 2003 and 2006.

During this four-year period, there were 134 sex offenders who were

released from prison but were not at risk to reoffend because they

were civilly committed.

Of the 2,449 sex offenders in the contemporary sample (the

2,315 offenders released between 2003 and 2006 and the 134 civilly
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committed offenders), 1,758 exited Minnesota prisons between 2004

and 2006. As shown in Table 1, nearly 80 percent of these offenders

were reviewed by the MnDOC but were not referred to the counties

for civil commitment review. Of the 366 offenderswhowere reviewed

and referred by the MnDOC, 105 (29%) were civilly committed. The

remaining 261 referred offenders were not civilly committed. Overall,

6 percent of the 1,758 sex offenders who exited Minnesota prisons

between 2004 and 2006 were civilly committed.

The sample for the first phase of this study consisted of 1,758 sex

offenders who exited Minnesota prisons between January 2004 and

December 2006.1 This sample was selected for several reasons. First,

because sexual recidivism is the key outcome measure in the study,

it was necessary to include only prisoners released prior to 2007 so

as to allow for a sufficient follow-up period for sexual reoffending.

Second, because the MnDOC’s civil commitment referral process

changed significantly toward the end of 2003, this study includes only

offenders who were released after 2003.2 Finally, a substantial amount

of data have already been collected on sex offenders released during

the 2004-2006 period for purposes of developing the MnSOST-3.

The sample for the second phase of this study consists of the 220 sex

offenders who were used to develop the MnSOST-3 and cross-validate

the MnSOST-R. This sample was selected to facilitate extrapolation

from the estimated four-year sex offense reconviction rate to a lifetime

sexual recidivism rate estimate because it contains all sex offenders

released from Minnesota prisons during the early 1990s, giving them

a long enough time to provide useful survival data on which to base

analyses. Because the MnSOST-R cross-validation sample is an exhaus-

tive sample of sex offenders released from Minnesota prisons during

the early 1990s (Epperson, Kaul, Huot, Goldman, and Alexander,

2003), it is an appropriate sample to use for extrapolation purposes.

As part of the data collection efforts to develop the MnSOST-3, recidi-

vism data were gathered on the 220 offenders through the end of

2010, providing an average follow-up period of 18 years. To more

fully describe the three samples used in this study—the civil commit-

ment sample (N = 105), the MnSOST-3 contemporary sample (N =

1,653), and the MnSOST-R cross-validation sample (N = 220) used in

the development of the MnSOST-3—data pertaining to demographics,

the nineMnSOST-3 items, risk assessment scores and sexual recidivism

are provided in Table 2.

Measuring sexual recidivism

In this study, sexual recidivism is defined as either a rearrest or a

reconviction for a new sex crime. In operationalizing sex crimes, this

study included only hands-on sex offenses. In doing so, non-contact,

sex-related offenses such as possession of child pornography or inde-

cent exposure were excluded.

The sexual recidivism data used here are drawn from theMnSOST-3

study (Duwe & Freske, 2012). In that study, Duwe and Freske (2012)

operationalized sexual recidivism as a sex offense reconviction so

as to minimize the chances of including “false positives” that were

instances of “pseudo recidivism”, e.g., an offender released in 2005 is

reconvicted in 2008 for a sex offense committed in 1998. Although

Duwe and Freske (2012) measured sexual recidivism as a reconviction,

they collected rearrest and reconviction data on the offenders in their

sample from both the Minnesota Bureau of Criminal Apprehension

(BCA) and the Federal Bureau of Investigation (FBI). Whereas the BCA

data include only arrests and convictions that occur in Minnesota, the

FBI criminal history data contain information on arrests and convictions

that took place outside Minnesota.

Recidivism data were collected through the end of 2010 for all of

the sex offenders examined in this study except for the 105 who

were civilly committed since they obviously did not have an opportu-

nity to reoffend. As with any recidivism study, official criminal history

data will likely underestimate the actual extent to which the sex of-

fenders examined here recidivated.

Sexual recidivism results

Of the 1,653 sex offenders released between 2004 and 2006, 47

(2.8 percent) had been reconvicted of a new sex offense within four

years of their release from prison.3 Among the 220 sex offenders re-

leased from prison during the 1990s, 27 (12.3 percent) had been

reconvicted of a new sex offense within four years (see Table 2). By

the end of 2010, 41 (18.6 percent) had been reconvicted of a new

sex offense. The four-year follow-up period therefore captured 66

percent of the reconvictions by the end of the follow-up period (the

total average follow-up period was 18 years for the 220 offenders).

The results further reveal that 63 (28.6 percent) of the offenders

had been rearrested for a sex offense by the end of 2010, which indi-

cates that 65 percent of the rearrests resulted in a new sex offense

reconviction (41 reconvictions/63 rearrests).

As shown in Table 3, the four-year sex offense reconviction rates

vary among referred and non-referred offenders. Among the 261 re-

ferred offenderswhowere not committed, 17 (6.5%)were reconvicted

of a new sex crime within four years. Of the 1,392 offenders whowere

reviewed but not referred, 30 (2.2%) were recidivists within four

years. The four-year rate for the referred but not committed offenders

Table 1

Sample description for Minnesota sex offenders exiting prison, 2004-2006

N % of Total

Reviewed and Referred 366 20.8

Civilly Committed 105 6.0

Not Civilly Committed 261 14.8

Reviewed But Not Referred 1,392 79.2

Total 1,758 100.0

Table 2

Descriptive statistics for three Minnesota sex offender samples

Samples

Variables MnSOST-3

Contemporary

MnSOST-R

Cross-Validation

Civil

Commitment

Demographics

Male 100.0% 100.0% 100.0%

Minority/Non-White 41.8% 29.5% 22.9%

Age at Release from Prison 35.52 35.37 38.27

Criminal History

Felony Sentences 3.09 2.50 3.67

Violation of Order for Protection

Convictions

0.08 0.01 0.10

Recent Disorderly Conduct

Convictions

0.07 0.00 0.01

Sexual Offending History

Predatory Offense Sentences 1.44 1.62 2.67

Predatory Offenses Involving

Male Victims

0.07 0.26 0.54

Sex Offense Committed in

Public Place

13.8% 15.9% 20.0%

Programming/Supervision

Completed Sex Offender and

Chemical Dependency

Treatment in Prison

11.9% 6.8% 8.6%

Unsupervised Release 6.3% 18.2% 15.2%

Risk Assessment

MnSOST-R 2.27 2.96 7.91

MnSOST-3 3.5% 7.0% 9.2%

Sexual Recidivism

Reconviction for New Sex

Offense in 4 Yrs.

2.8% 12.3%

N 1,653 220 105
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(6.5%) was therefore about three times higher than that of the of-

fenders not referred for commitment (2.2%).

In addition to depicting sexual recidivism rates for non-committed

offenders, Table 3 provides the average MnSOST-R and MnSOST-3

scores for the total sample. The MnSOST-R is the actuarial instrument

the MnDOC used to assess sexual recidivism risk on sex offenders

released from prison from the late 1990s through 2011. In January

2012, the MnDOC began using the MnSOST-3 to assess sexual recidi-

vism risk. The data presented in Table 2 show that MnSOST-R

and MnSOST-3 scores were higher for the referred offenders who

were not committed in comparison to those who were not referred.

Compared to previous research, the average MnSOST-R score (7.9)

for the 105 civilly committed sex offenders is similar to the average

reported for Washington State (7.6) (Jackson & Richards, 2007) but

lower than that for Florida (10.4) (Levenson, 2004) and Wisconsin

(11.1) (Elwood et al., 2010). Overall, the findings suggest that the

sex offenders referred by the MnDOC to the counties have a greater

reoffense risk, as borne out by the higher MnSOST scores and actual

reoffense rates.

What is worth emphasizing, however, is that although referred

(but not committed) offenders were more likely to reoffend sexually

than the non-referred offenders, their overall rate of reoffending

(6.5%) was still low. This rate is much lower than the 23 percent rate

reported by Milloy (2007) over a six-year follow-up period. Besides

having a follow-up period that was two years longer, the sample

that Milloy (2007) studied was released from prison between 1990

and 1996. Conversely, the offenders examined in this study were

released from prison between 2004 and 2006.

Evidence from bothMinnesota and nationwide indicates that sexual

recidivism has been on the decline over the last few decades (Jones,

Finkelhor, & Halter, 2006; Minnesota Department of Corrections,

2007). For example, a 2007 report by the MnDOC examined sexual re-

cidivism among 3,166 sex offenders released from Minnesota prisons

between 1990 and 2002. The results showed that the three-year sexual

reconviction rate for sex offenders released in 1990 was 16.7 percent

(see Fig. 1). For sex offenders released in 2002, the three-year rate

had dropped to 2.5 percent, a figure that is consistent with the overall

rate seen here (2.8%). Moreover, the four-year sex offense reconviction

rate for the 220 sex offenders from theMnSOST-R cross-validation sam-

ple was 12.3 percent compared to a four-year sex offense reconviction

rate of 3.3 percent for the 2,315 sex offenders in theMnSOST-3 contem-

porary sample (Duwe & Freske, 2012).

Why the drop in sexual recidivism? Although existing research

has yet to adequately examine this issue empirically, it is possible

to speculate why sexual reoffending has been on the decline in

Minnesota. By incapacitating more than 600 sex offenders since the

early 1990s, the expanding use of civil commitment has likely had

an effect, albeit to an unknown extent thus far, on the sexual recidi-

vism rate. In addition, broad community notification applied to the

highest-risk sex offenders significantly reduces sexual recidivism for

Minnesota sex offenders (Duwe & Donnay, 2008). Further, compared

to offenders discharged at the time of release from prison because

they completed their sentence, those released to community correc-

tional supervision are less likely to reoffend sexually (Duwe &

Freske, 2012).When theMinnesota legislature increased the penalties

for sex offenses in the late 1980s and early 1990s, it meant that sex

offenders were not only going to spend more time in prison, but

that they would also spend more time under community supervision.

During the 1990s, Minnesota increased its use of intensive supervision

with sex offenders. Due largely to longer and more intensive periods

of supervision, sex offenders have returned to prison more frequently

as technical violators (Minnesota Department of Corrections, 2007).

Although it is unclear whether treatment availability has increased

over time, research on Minnesota prison-based sex offender treat-

ment shows it is effective in reducing sexual recidivism (Duwe &

Goldman, 2009).

Sex offenders released from Minnesota prisons since the early- to

mid-1990s have been more likely to be civilly committed, subjected

to broad community notification, intensively supervised, have their

supervision revoked for a technical violation, and incarcerated for

longer periods of time. The growing use of these external constraints

has likely been responsible, at least to some extent, for declining

sexual recidivism rates observed in Minnesota since the early 1990s

(Minnesota Department of Corrections, 2007). But given that crime

in general has decreased over the last few decades, it is likely that the

same macro-level factors associated with the overall drop in crime

(e.g., changing law enforcement practices, demographics, decreased so-

cial tolerance for crime, etc.) have also played a role.

Another point worth emphasizing from the data presented in

Table 2 is the close correspondence between the average MnSOST-3

scores, which are predicted probabilities of sexual recidivism within

four years, and the observed four-year sexual reconviction rates. For

example, the average MnSOST-3 score for all 1,653 non-committed

offenders was 3.5 percent compared to an observed recidivism rate

of 2.8 percent. Among the 261 referred offenders who were not com-

mitted, the average MnSOST-3 score was 5.6 percent, which was a

slight underestimate of the observed rate (6.5%). Among the 1,362 of-

fenders who were not referred, the average MnSOST-3 score (3.1%)

was slightly higher than the observed recidivism rate for this group

(2.2%). Given that the 105 civilly committed sex offenders in this

study were scored on the MnSOST-3 and also exited prison during

the same three-year period (2004-2006), the average MnSOST-3

score for these offenders provides a valid means for estimating how

many would likely be reconvicted of a new sex offense within four

years had they been released to the community. The validity of this

Table 3

Comparison of risk assessment and four-year sexual recidivism results among

Minnesota sex offenders released from prison, 2004-2006

Sexual

Reconviction

Rate

Average

MnSOST-3

Score

Average

MnSOST-R

Score

N

Reviewed and Referred 6.7% 8.29 366

Civilly Committed 9.2% 7.91 105

Not Civilly Committed 6.5% 5.6% 8.44 261

Reviewed But Not Referred 2.2% 3.1% 1.12 1,392

Total for Non-Committed Offenders 2.8% 3.5% 2.27 1,653

Total for All Offenders 2.8% 3.9% 2.61 1,758
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Fig. 1. Three-year sex offense reconviction rates for Minnesota sex offenders released

from prison, 1990-2002.
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approach is critical because, as shown later, the average MnSOST-3

score anchors the lifetime sexual recidivism estimates.

The selective incapacitation effects of civil commitment

The MnSOST-3, which consists of nine items, provides a prediction

of a sex offender’s probability of being reconvicted for a new sex

offense within four years of release from prison (Duwe & Freske,

2012). In the MnSOST-3 development study, MnSOST-3 scores were

obtained for the 134 civilly committed offenders who exited prison

during the 2003-2006 period to further cross-check the predictive va-

lidity of the MnSOST-3 (Duwe & Freske, 2012). Of the 134 civilly com-

mitted sex offenders, 29 were excluded from this study because they

exited prison prior to 2004. As shown earlier in Table 2, the average

MnSOST-R score for the 105 civilly committed offenders (7.91) was

higher compared to the non-referred offenders (1.12) but slightly

lower than the referred but non-committed offenders (8.44). Perhaps

not surprisingly, an offender’s MnSOST-R score was not a significant

predictor for whether a referred offender was subsequently commit-

ted. That the MnSOST-R score was not predictive of civil commitment

among those who were referred likely reflects the fact that commit-

ment decisions are heavily influenced by geographic location and typ-

ically consider additional information developed by prosecutors and

the courts during the petition and commitment process (Minnesota

Office of the Legislative Auditor, 2011).

The average MnSOST-3 score (9.2%) for the 105 civilly committed

offenders, on the other hand, was higher than it was for either the

non-referred (3.1%) or the referred but not committed offenders

(5.6%). Although MnSOST-3 scores were not used, of course, to help

determine whether referred offenders were committed, it significantly

predicted whether referred offenders were committed in statistical

analyses that were performed. What this result suggests is that among

referred sex offenders, those with higher risk, per the MnSOST-3, have

been more likely to be committed. It also suggests the possibility that

Minnesota’s civil commitment process considers factors present in the

MnSOST-3, but absent from the MnSOST-R, that are significant predic-

tors of sexual recidivism such as the total number of prior predatory of-

fenses, the number of sex offenses involvingmale victims, and whether

the offender will be released from prison to correctional supervision.

Most important, however, this finding further underscores the validity

of using MnSOST-3 scores to anchor the lifetime sexual recidivism

estimates because the MnSOST-3 successfully differentiates those who

were committed from those who were referred but not committed.

The average MnSOST-3 score (9.2%) suggests that 10 of the 105

civilly committed offenders likely would have been reconvicted for

a new sex offense within four years had they been released to the

community. Although MnSOST-3 scores are closely calibrated with

observed rates of sexual recidivism, it is likely there is some degree

of estimation error. For example, as shown earlier, the average

MnSOST-3 scores were 0.7 percentage points higher than the ob-

served rate for all non-committed offenders, 0.9 percentage points

lower than the observed rate for the referred but non-committed

offenders, and 0.9 percentage points higher than the observed rate

for the non-referred offenders.

To determine the degree of error in using the average MnSOST-3

score to estimate the observed sexual recidivism rate, two methods

were used. First, in developing the MnSOST-3, Duwe and Freske

(2012) used the standard error of the predicted index to generate

95 percent confidence intervals (CI’s) for individual MnSOST-3 scores.

Therefore, just as the average MnSOST-3 score for the 105 civilly com-

mitted offenders can be used to estimate the four-year sexual recidi-

vism rate, the average 95 percent CI’s for these offenders can also be

used to estimate the degree of estimation error. Second, because the

estimated rate (9.2%) is a binomial proportion that is relatively close

to 0 percent, this study also uses a method developed by Agresti

and Coull (1998) for estimating binomial CI’s.

The results in Table 4 show very little difference in the twomethods

used to generate 95 percent CI’s. The lower and upper bounds using

average MnSOST-3 scores were 5.2 and 15.4 percent compared to

6.0 and 15.6 percent with the Agresti-Coull method. Combined, the

findings suggest a 95 percent probability that the actual four-year

sexual recidivism rate for the 105 civilly committed offenders would

have been, at a minimum, 5.2 percent and, at most, 15.6 percent if

they had been released to the community. Put another way, some-

where between 5 and 16 of the 105 civilly committed offenders likely

would have been sexual recidivists within four years had they not

been civilly committed.

These estimates can also be used to determine the impact on the

overall sexual recidivism rate. If all 105 civilly committed offenders

had been released to the community, then 1,758 offenders would

have been at risk to recidivate as opposed to 1,653. Recall that 47 of

the 1,653 sex offenders were recidivists within four years, resulting

in a rate of 2.8 percent. If the 105 civilly committed offenders had

been released to the community, an estimated 10 would have been

sexual recidivists, resulting in a rate of 3.2 percent (57 recidivists

out of 1,758 offenders). Civilly committing the 105 offenders there-

fore reduced the four-year sexual recidivism rate by 12 percent.

Using the 95 percent CI estimates, which indicate between 5 and 16

of the 105 civilly committed sex offenders would have been sexual

recidivists within four years, the results further suggest a 95 percent

probability that civilly committing the 105 offenders reduced the

four-year sexual recidivism rate between 4 and 21 percent.

Selective incapacitation estimates using a 50-year follow-up period

It is worth noting that these estimates are based on a four-year

follow-up period for recidivism. In making civil commitment decisions,

however, an offender’s lifetime probability for sexual recidivism is con-

sidered. As a result, the four-year estimates presented in Table 4will un-

derestimate the total number of lifetime sexual recidivists among the

105 civilly committed offenders. Moreover, although using sex offense

reconviction to operationalize sexual recidivism reduces the chances

of including pseudo recidivism events, it also likely misses new sex of-

fenses because the recidivist was never apprehended, the charges for

a sex offense the offender actually committed were dropped, or the

offender plea bargained to another offense such as burglary, robbery,

assault, etc. An important question, then, is: What is the extent of the

underestimation when analyzing sexual recidivism as a reconviction

within a four-year follow-up period?

In an effort to address this question, the study examines sex of-

fense reconviction and rearrest data collected on the 220 sex offenders

used to develop the MnSOST-3 and cross-validate the MnSOST-R.

Given that most of the offenders in the sample were released during

the early 1990s, the follow-up period ranges from a minimum of

175 months (almost 15 years) to a maximum of 230 months (a little

more than 19 years). The average follow-up period for all 220 of-

fenders was 219 months (18 years).

The rearrest data show that 63 of the 220 (29 percent) had been

rearrested for a sex offense by the end of 2010. Similar to the

reconviction data, most (70 percent) of the recidivists were rearrested

Table 4

Civil commitment selective incapacitation estimates over a four-year follow-up period

Estimate Lower Bound Upper Bound

Four-Year Follow-Up Period

MnSOST-3 Averages

Sex Offense Reconviction Estimates 9.2% 5.2% 15.4%

Estimated # of Recidivists (out of 105) 10 5 16

Agresti-Coull Method

Sex Offense Reconviction Estimates 9.2% 6.0% 15.6%

Estimated # of Recidivists (out of 105) 10 6 16
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within the first five years after release, which is consistent with re-

search showing that the risk for recidivism generally diminishes

over time. Indeed, the longer offenders are able to successfully desist

from crime while in the community, the lower their risk for sexually

reoffending (Duwe & Goldman, 2009; Grubin, 2011). Moreover, re-

search on sexual offending, as well as criminal offending in general,

has demonstrated that the risk for recidivism generally decreases as

offenders get older (i.e., they age out of crime) (Duwe & Freske,

2012; Langan & Levin, 2002; Thornton, 2006). Prentky and Lee

(2007) have shown, for example, that sexual recidivism risk not only

diminishes over time, but also is affected by age at release.

While the rearrest data indicate that 71 percent of the offenders

had “survived” by the end of 2010, it is likely that some of these of-

fenders will still sexually reoffend in the future (i.e., fail to survive).

To obtain a lifetime sex offense rearrest estimate, iSQoL software

was used to extrapolate the survival curve over a 50-year follow-up

period. Among the 105 civilly committed sex offenders, the youngest

offenders were born in 1985. The most recent lifetime expectancy

data indicate that, on average, males born in 1985 will live to the

age of 71 (National Center for Health Statistics, 2011). As such, it is

reasonable to expect that the youngest offenders in this sample

would live, on average, to the year 2056. The difference between

2056 and the last year the offenders in the civil commitment sample

exited prison (2006) is 50 years, which is the length of the follow-up

period used here to estimate lifetime sexual recidivism.

Developed by Hwang and Wang (1999, 2004), iSQoL integrates

survival and quality of life data to generate extrapolated

quality-adjusted survival estimates. Because quality of life data were

not available for this sample, the “Survival only” option was selected

within iSQoL. Extrapolated lifetime estimates were based on age at

release and recidivism data for the 220 offenders, which were the

“Age” and “Survival” input files that were loaded into iSQoL. The

recidivism data for the 220 offenders show that every offender had

an at-risk period of at least 175 months, while the longest at-risk pe-

riod was 230 months. Therefore, within iSQoL, the follow-up period

was set at 230 months. Because 175 months was the minimum

follow-up period for the 220 offenders, the extrapolated survival

curve from month 231 (the beginning of the extrapolation period)

to month 600 (the end of the extrapolation period) is based on the

observed survival curve frommonth 175 throughmonth 230. Accord-

ingly, within iSQoL, the beginning and end times for the extrapolated

slope were set at 175 and 230 months, respectively, and a value of

600 was entered for the Extrapolation parameter. After fitting a sim-

ple linear regression involving the logit transformation of the survival

function from months 175-230, the estimated regression line and

survival curve were then used to generate an extrapolated survival

estimate beyond the observed follow-up period for months 231-600.

As shown in Fig. 2, the extrapolation estimate indicates that the

rearrest rate at the end of the 600-month follow-up period would be

37.5 percent. Recall that the four-year sex offense reconviction rate

was 12.3 percent. Therefore, the estimated lifetime sex offense rearrest

rate is 3.05 times greater than the four-year sex offense reconviction

rate. If we assume this same degree of underestimation applies to the

105 civilly committed offenders, then their projected lifetime sex of-

fense rearrest rate would be 28.0 percent. The estimated four-year sex

offense reconviction rate for these offenders was 9.2 percent based on

their average MnSOST-3 score. Multiplying this rate by 3.05 yields an

estimated lifetime sex offense rearrest rate of 28.0 percent.

Given the likelihood that this projected lifetime sex offense rearrest

rate contains some degree of estimation error, 95 percent CI’s were

calculated. Because iSQoL output does not include confidence interval

estimates, the Agresti-Coull method was used. As shown in Table 5,

the lower bound is 21.4 percent and the upper bound is 35.7 percent.

The results thus suggest that, at most, 37 of the 105 civilly committed

offenders would likely be rearrested for a new sex offense within their

lifetime. Overall, the lifetime sex offense rearrest rate is three, and pos-

sibly four, times higher than the four-year reconviction rate.

The results for sex offense reconviction, on the other hand, show

that the four-year rate is about half the lifetime rate. Among the

220 sex offenders, the extrapolated lifetime sex offense reconviction

estimate was 23.5 percent (see Fig. 2), which is 91 percent greater

than the four-year rate of 12.3 percent. Applying this degree of under-

estimation to the 105 civilly committed offenders yields a lifetime sex

offense reconviction rate of 17.6 percent. As shown in Table 5, the

lower bound is, per the Agresti-Coull method, 12.2 percent and the

upper bound is 24.3 percent.

Discussion

The findings suggest that 10 of the 105 civilly committed sex

offenders would likely have been reconvicted of a new sex offense

within four years had they been released to the community. Civilly

committing these offenders decreased the four-year sex offense

reconviction rate from 3.2 to 2.8 percent, a 12 percent reduction.

Analyses performed on 220 sex offenders released during the early

1990s suggest that their estimated lifetime sex offense rearrest

rate would be more than three times higher than their observed
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Fig. 2. 50-year sexual recidivism survival curves.

Table 5

Lifetime selective incapacitation estimates for 105 civilly committed sex offenders

Estimate Lower Bound Upper Bound

Sex Offense Reconviction

10-Year Estimates 12.4% 8.2% 19.0%

Estimated # of Recidivists (out of 105) 13 9 20

20-Year Estimates 14.2% 9.8% 21.1%

Estimated # of Recidivists (out of 105) 15 10 22

30-Year Estimates 15.1% 10.6% 22.2%

Estimated # of Recidivists (out of 105) 16 11 23

40-Year Estimates 16.3% 11.4% 23.2%

Estimated # of Recidivists (out of 105) 17 12 24

50-Year Estimates 17.6% 12.2% 24.3%

Estimated # of Recidivists (out of 105) 18 13 26

Sex Offense Rearrest

10-Year Estimates 18.6% 13.0% 25.4%

Estimated # of Recidivists (out of 105) 19 14 27

20-Year Estimates 21.9% 16.3% 29.5%

Estimated # of Recidivists (out of 105) 23 17 31

30-Year Estimates 23.7% 18.0% 31.6%

Estimated # of Recidivists (out of 105) 25 19 33

40-Year Estimates 25.8% 19.7% 33.6%

Estimated # of Recidivists (out of 105) 27 21 35

50-Year Estimates 28.0% 21.4% 35.7%

Estimated # of Recidivists (out of 105) 29 22 37
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four-year sex offense reconviction rate. If we assume that this same

degree of underestimation applies to the 105 civilly committed sex

offenders, then an estimated 28 percent would have been rearrested

for another sex offense in their lifetime had they been released to

the community. Confidence interval estimates suggest the highest

lifetime sex offense rearrest rate would be 36 percent.

Limitations

Although this study has attempted to estimate the selective incapac-

itation effects for civil commitment withinMinnesota, there are several

caveats worth highlighting. First, because the lifetime rate reported

here (28 percent) is an estimate based on several other estimates, it

should be interpreted with caution. Most notably, in estimating sexual

recidivism over a 50-year follow-up period, this study extrapolated

the survival probabilities overmore than 30 years. In general, the preci-

sion of the extrapolated survival probabilities declines as the amount of

time increases between the end of the observed time period and the

extrapolated estimate. Thus, the estimated lifetime rate should be

viewed with more caution than estimated rates based on shorter

follow-up periods (e.g., 25 years, 30 years, etc.).

Second, while the results suggest that civil commitment reduced

the four-year sexual recidivism rate by 12 percent, this study did

not address whether it had a general deterrent effect. There may be

released sex offenders living in the community, for example, who

have been deterred from sexually reoffending due to the threat of

civil commitment. As a result, in determining the extent to which

civil commitment reduces the sexual recidivism rate, the 12 percent

reduction observed here should be regarded as a minimum estimate.

Third, in measuring lifetime sexual recidivism, this study used the

most sensitive, official measure of reoffending available—rearrest. But

given that a sex offense is the most underreported type of crime, it is

unlikely the lifetime estimate captures all of the offenders who would

have recidivated. More specifically, the MnSOST-R cross-validation

sample likely contains some offenders who sexually reoffended but

were never rearrested. As such, the upper bound rate of 36 percent

may be a more reasonable lifetime recidivism estimate.

Finally, the estimated lifetime rate reported here applies only to the

105 civilly committed sex offenders examined in this study. It is unclear

whether the sexual recidivism risk of sex offenders civilly committed

in Minnesota before 2004 or after 2006 differs much from the 105

offenders included in this study. More broadly, it is even less clear

whether these findings are generalizable outside Minnesota. As

discussed earlier, Minnesota has, compared to the other 19 states that

operate civil commitment programs, civilly committed sex offenders

at a relatively high rate, which has subsequently resulted in the highest

per capita commitment population. It is possible, therefore, that the

estimate lifetime rate reported here may be lower compared to the

other 19 states because Minnesota has been more likely to civilly com-

mit those who are not the highest risk sex offenders.

Implications for selective incapacitation and sex offender policy

Regardless of whether the lifetime sexual recidivism estimate is

generalizable to other civil commitment populations, the findings

still hold implications for selective incapacitation and, more narrowly,

sex offender policy. Historically, Minnesota’s correctional system has

placed a premium on the use of community sanctions (e.g., probation,

jail, etc.). Indeed, despite having a middling population size and crime

rate compared to the other 49 states, the state has had, for some

time, the second-lowest incarceration rate in the country (Guerino,

Harrison, & Sabol, 2011). Yet, as evidenced by the highest per capita

civil commitment population in the U.S., Minnesota has taken the

opposite approach with sex offenders. Rather than using intermediate

alternatives in the community to helpmanage high-risk sex offenders,

Minnesota has relied heavily on the use of civil confinement in a

secure facility. In doing so, however, the state has employed a costly

social resource that may produce diminishing returns as the civil com-

mitment population continues to grow.

As noted earlier, Minnesota’s use of civil commitment rivals

California’s outsized use of Three Strikes legislation. The relatively

modest decrease in the sexual recidivism rate observed here (12 per-

cent) is consistent with research showing that selective incapacitation

policies such as Three Strikes have not had a major impact on crime

rates. In discussing why California’s comparatively high use of Three

Strikes has not resulted in greater incapacitation effects on crime,

Chen (2008) speculates that the state’s broad application of the law

may produce unintended consequences by requiring the use of limited

prison beds for nonviolent offenders and older inmates who have aged

beyond their peak crime years.

In his study on Three Strikes legislation, Caulkins (2001) argues

that narrowly defined selective incapacitation strategies are more

likely to be cost-effective as long as they target high-rate offenders.

Elaborating on this point, Spelman (2009) notes that incapacitation

can produce a benefit to society by preventing the occurrence of

future crimes. As the prison population expands, however, these

benefits grow at a diminishing rate. More specifically, incarcerating

progressively less dangerous offenders produces progressively smaller

benefits because these offenders are less likely to reoffend or, if they

do recidivate, they are less likely to commit a serious offense.

The same holds true for civil commitment. As the civil commitment

population expands, the chances increase that the state commits pro-

gressively less dangerous sex offenders. And if sex offenders who are

less than high risk are being civilly committed, then the state may ob-

serve diminishing returns from the incapacitation of these offenders.

Indeed, the social costs involved with civilly committing certain sex

offendersmay exceed the social benefits produced by their incapacita-

tion (i.e., prevention of new sex offenses).

Still, a common argument is that the prevention of sexual violence

transcends dollars and cents. If an intervention, such as civil commit-

ment, prevents just one innocent person frombeing sexually victimized,

then the intervention was worth it—whatever the cost. To be sure, such

an argument recognizes the deeply destructive effects that sexual

offending has on individuals who have been victimized as well as

those who care about them. At the same time, however, it should not

be a basis for thwarting efforts to produce a more cost-effective sex

offender management system that preserves individual liberties—to

the extent possible—without compromising public safety.

The results suggest that up to 36 percent of the civilly committed

sex offenders would be rearrested for another sex offense in their life-

time. Whether this estimate is sufficiently high enough for a sample

of civilly committed sex offenders is likely a matter of debate. What

the results clearly imply, however, is that nearly two-thirds of these

offenders would be unlikely to be rearrested for another sex offense

in their lifetime if they were released to the community. In other

words, for every true positive, there are likely two false positives.

This is not to say that the 105 civil commits examined here are

low-risk sex offenders who could be safely released to the community

without the imposition of external constraints such as community su-

pervision, broad community notification, and participation in effective

interventions such as community-based sex offender treatment or Cir-

cles of Support and Accountability (COSA) (Duwe, 2012; Wilson,

Cortoni, & McWhinnie, 2009). On the contrary, it is important to re-

member that the average MnSOST-3 score for these offenders was

more than three times greater than the overall average. Still, the sexual

recidivism rate estimates reported in this study reflect the fact that

sexual recidivism rates have declined over the last few decades and

are currently low. And, as noted earlier, reasons for this decline—at

least within Minnesota—may include the implementation of a tiered

riskmanagement system inwhich effective interventions and resources

(e.g., treatment, community supervision, broad community notification,

etc.) have been concentrated on high-risk offenders.
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The apparent effectiveness of this system in helping lower sexual

recidivism suggests thatmany high-risk sex offenders can bemanaged

successfully in the community. The cost of civil commitment in a

high-security facility also implies that this type of commitment should

be reserved only for those offenders who have an inordinately high

risk to sexually reoffend. Reducing the reliance on civil commitment

in a high-security facility could involve fewer new commitments

on the front end and more provisional discharges on the back end. In

their report, the OLA recommended using a centralized, statewide

panel to produce a more standardized review process, which could

help guard against civilly committing sex offenders who are less

than high risk. The OLA (2011) also proposed a stay of commitment

option, which would allow offenders who are compliant with the con-

ditions of their stay to live in the community. The relatively low sexual

recidivism rate observed in the Wilson et al. (2012) study further

indicates that sex offenders released from civil commitment can suc-

cessfully transition from the institution to the community.

The decreased use of this type of civil commitment could also in-

clude the use of a model that employs less costly intermediate options

between the two ends of the spectrum in Minnesota—civil commit-

ment in a costly, high-security facility or no commitment. In several

states that operate civil commitment programs (e.g., Texas and New

York), civilly committed sex offenders receive treatment while living

in a halfway house or other community setting. In their review of

Texas’ outpatient civil commitment program, which was established

in 1999, Meyer and colleagues (2003) found that it cost less than

$30,000 per offender for one year.

TheMinnesota experience illustrates that the stakes involved in civil

commitment decisions are exceptionally high. The social costs arising

from “false negative” and “false positive” commitment decisions are

substantial. Contrary to popular perception, however, existing research

indicates the vast majority of sex offenders, including those with a

relatively high sexual recidivism risk, can be safely managed in the

community. Therefore, to more closely align the costs of civil commit-

ment with its public safety benefits, the evidence suggests that states

operating these programs should emphasize the use of intermediate al-

ternatives in the community for a more positive return on investment.

Notes

1. Offenders included in the sample for this study were selected on the basis of
when they exited prison (2004-2006 period), not when they were reviewed and/or re-
ferred for civil commitment. As such, the data presented here are not the same as that
which the MnDOC provided the OLA for its evaluation of MSOP.

2. Prior to 2004, most high-risk sex offenders were individually reviewed by a
small number of MnDOC staff experienced in sex offender management. The decision
to refer was reached by discussion and consensus among these staff members. In
2004, a formal three-person committee consisting of experienced MnDOC staff was
established. Meeting on a regular basis, this committee conducts file reviews on most
released sex offenders and requests reports from MnDOC psychologists on cases re-
quiring a more thorough review. Based on these file reviews, reports, and input from
independent legal counsel, the committee makes recommendations to the Commis-
sioner of Corrections as to whether an offender should be referred to the county attor-
ney for review.

3. The four-year follow-up period used in this study is not necessarily synonymous
with actual time at risk for recidivism, i.e., “street time”. For example, returns to prison,
for either a technical violation revocation or a non-sex offense, shorten the at-risk
periods for offenders. Although this study accounts for whether offenders were at risk
for recidivism (i.e., whether they were civilly committed or not), it does not account for
events that reduced the length of an offender’s follow-up period. Rather, the four-year
recidivism results presented in this study simply reflect the rate at which offenders
sexually recidivated within four years of their release from prison to the community.

References

Abracen, J., & Looman, J. (2006). Evaluation of civil commitment criteria in a high risk
sample of sex offenders. Journal of Sexual Offender Civil Commitment: Science and
Law, 1, 124–140.

Agresti, A., & Coull, B. A. (1998). Approximate is better than “exact” for interval estima-
tion of binomial proportions. The American Statistician, 52, 119–126.

Alexander, R. (2004). The United States Supreme Court and the civil commitment of
sex offenders. The Prison Journal, 84, 361–378.

Auerhahn, K. (1999). Selective incapacitation and the problem of prediction. Criminology,
37, 703–734.

Austin, J., Clark, J., Hardyman, P., & Henry, D. A. (1999). The impact of “Three Strikes
and You’re Out”. Punishment & Society, 1, 131–162.

Becker, J. V., Stinson, J., Tromp, S., & Messer, G. (2003). Characteristics of individuals
petitioner for civil commitment. International Journal of Offender Therapy and
Comparative Criminology, 47, 185–195.

Caulkins, J. P. (2001). How large should the strike zone be in Three Strikes and You’re
Out Sentencing Laws? Journal of Quantitative Criminology, 17, 227–246.

Chen, E. Y. (2008). Impact of “Three Strikes and You’re Out” on crime trends in California
and throughout the United States. Journal of Contemporary Criminal Justice, 24,
345–370.

Duwe, G. (2012). Can Circles of Support and Accountability (COSA) work in the
United States? Preliminary results from a randomized experiment in Minnesota.
Sexual Abuse: A Journal of Research and Treatment. http://dx.doi.org/10.1177/
1079063212453942.

Duwe, G., & Donnay, W. (2008). The impact of Megan’s Law on sex offender recidivism:
The Minnesota experience. Criminology, 46, 411–446.

Duwe, G., & Freske, P. (2012). Using logistic regression modeling to predict sex offense
recidivism: The Minnesota Sex Offender Screening Tool-3 (MnSOST-3). Sexual
Abuse: A Journal of Research and Treatment, 24, 350–377.

Duwe, G., & Goldman, R. (2009). The impact of prison-based treatment on sex of-
fender recidivism: Evidence from Minnesota. Sexual Abuse: A Journal of Research
and Treatment, 21, 279–307.

Elwood, R. W., Doren, D. M., & Thornton, D. (2010). Diagnostic and risk profile of
men detained under Wisconsin’s Sexual Violent Person Law. International Journal
of Offender Therapy and Comparative Criminology, 54, 187–196.

Epperson, D. L., Kaul, J. D., Huot, S., Goldman, R., & Alexander, W. (2003). Minnesota
Sex Offender Screening Tool-Revised (MnSOST-R) Technical Paper: Development,

Validation, and Recommended Risk Level Cut Scores. Retrieved from: http://www.
psychology.iastate.edu/~dle/TechUpdatePaper12-03.pdf

Feeley, M. M., & Simon, J. (1992). The new penology: Notes on the emerging strategy of
corrections and its implications. Criminology, 30, 449–474.

Greenwood, P. W., & Abrahamse, A. (1982). Selective Incapacitation. Santa Monica, CA:
Rand.

Grubin, D. (2011). A large-scale evaluation of Risk Matrix 2000 in Scotland. Sexual
Abuse: A Journal of Research and Treatment, 23, 419–433.

Guerino, P., Harrison, P., & Sabol, W. (2011). Prisoners in 2010. Bureau of Justice Statistics.
Washington, DC: U.S. Department of Justice.

Hwang, J. S., & Wang, J. D. (1999). Monte Carlo estimation of expected quality-adjusted
survival for follow-up studies. Statistics in Medicine, 18, 1627–1640.

Hwang, J. S., & Wang, J. D. (2004). Integrating health profile with survival for quality of
life assessment. Quality of Life Research, 13, 1–14.

Jackson, R. J., & Richards, H. J. (2007). Diagnostic and risk profiles among civilly com-
mitted sex offenders in Washington State. International Journal of Offender Therapy
and Comparative Criminology, 51, 313–323.

Janus, E. S. (2004). Closing Pandora’s Box: Sexual predators and the politics of sexual
violence. Seton Hall Law Review, 34, 1233–1253.

Janus, E. S., & Walbeck, N. H. (2000). Sex offender commitments in Minnesota: A
descriptive study of second generation commitments. Behavioral Sciences & the
Law, 18, 343–374.

Jones, L. M., Finkelhor, D., & Halter, S. (2006). Child maltreatment trends in the 1990s:
Why does neglect differ from sexual and physical abuse? Child Maltreatment, 11,
107–120.

Jumper, S., Babula, M., & Casbon, T. (2011). Diagnostic profiles of civilly committed sexual
offenders in Illinois and other reporting jurisdictions: What we know so far. Interna-
tional Journal of Offender Therapy and Comparative Criminology. http://dx.doi.org/
10.1177/0306624X11415509.

Kovandzic, T. V., Sloan, J. J., & Vieraitis, L. M. (2004). “Striking out” as crime reduction
policy: The impact of “Three Strikes” laws on crime rates in U.S. cities. Justice
Quarterly, 21, 207–239.

Langan, P. A., & Levin, D. J. (2002). Recidivism of Prisoners Released in 1994. Bureau of
Justice Statistics Special Report. Washington, DC: U.S. Department of Justice.

Levenson, J. S. (2004). Sexual predator civil commitment: A comparison of selected
and released offenders. International Journal of Offender Therapy and Comparative

Criminology, 48, 638–648.
Levenson, J. S., & D’Amora, D. A. (2007). Social policies designed to prevent sexual vio-

lence: The Emperor’s new clothes? Criminal Justice Policy Review, 18, 168–199.
Levenson, J. S., & Morin, J. W. (2006). Factors predicting selection of sexually violent

predators for civil commitment. International Journal of Offender Therapy and

Comparative Criminology, 50, 609–629.
Lucken, K., & Bales, W. (2008). Florida’s Sexually Violent Predator program: An exam-

ination of risk and civil commitment eligibility. Crime & Delinquency, 54, 95–127.
Marlowe, D. B. (2011). Evidence-based policies and practices for drug-involved offenders.

The Prison Journal, 91, 27S–47S.
Meloy, M. L. (2005). The sex offender next door: An analysis of recidivism, risk factors,

and deterrence of sex offenders on probation. Criminal Justice Policy Review, 16,
211–236.

Meyer, W. J., Molett, M., Richard, C. D., Arnold, L., & Latham, J. (2003). Outpatient civil
commitment in Texas for management and treatment of Sexually Violent Predators:
A preliminary report. International Journal of Offender Therapy and Comparative
Criminology, 47, 396–406.

Milloy, C. (2007). Six-year follow-up of 135 released sex offenders recommended for

commitment under Washington’s sexually violent predator law, where no petition
was filed. Olympia: Washington State Institute for Public Policy (Document
No. 07-06-1101).

201G. Duwe / Journal of Criminal Justice 42 (2014) 193–202

http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0195
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0195
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0195
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0200
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0200
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0005
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0005
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0010
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0010
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0015
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0015
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0020
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0020
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0020
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0025
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0025
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0030
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0030
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0030
http://dx.doi.org/10.1177/1079063212453942
http://dx.doi.org/10.1177/1079063212453942
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0040
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0040
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0205
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0205
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0205
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0210
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0210
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0210
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0045
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0045
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0045
http://www.psychology.iastate.edu/~dle/TechUpdatePaper12-03.pdf
http://www.psychology.iastate.edu/~dle/TechUpdatePaper12-03.pdf
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0050
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0050
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0055
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0055
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0060
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0060
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0070
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0070
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0075
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0075
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0080
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0080
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0080
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0085
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0085
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0090
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0090
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0090
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0095
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0095
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0095
http://dx.doi.org/10.1177/0306624X11415509
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0225
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0225
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0225
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0230
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0230
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0120
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0120
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0120
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0110
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0110
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0115
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0115
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0115
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0125
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0125
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0130
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0130
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0135
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0135
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0135
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0140
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0140
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0140
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0140
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0235
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0235
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0235
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0235


Minnesota Department of Corrections (2007). Sex Offender Recidivism in Minnesota.

St. Paul, MN.
Minnesota Office of the Legislative Auditor (2011). Evaluation Report: Civil Commitment

of Sex Offenders. St. Paul, MN.
National Center for Health Statistics (2011). Health, United States, 2010: With Special

Feature on Death and Dying. Hyattsville, MD.
Prentky, R. A., & Lee, A. F. S. (2007). Effect of age-at-release on long term sexual

re-offense rates in civilly committed sexual offenders. Sexual Abuse: A Journal of

Research and Treatment, 19, 43–59.
Slobogin, C. (2011). Prevention of sexual violence by those who have been sexually

violent. International Journal of Law and Psychiatry, 34, 210–216.
Spelman, W. (2009). Crime, cash, and limited options: Explaining the prison boom.

Criminology & Public Policy, 8, 29–77.
Thornton, D. (2006). Age and sexual recidivism: A variable connection. Sexual Abuse:

A Journal of Research and Treatment, 18, 123–135.
Vess, J. (2009). Fear and loathing in public policy: Ethical issues in laws for sex

offenders. Aggression and Violent Behavior, 14, 264–272.
Vess, J., Murphy, C., & Arkowitz, S. (2004). Clinical and demographic differences be-

tween sexually violent predators and other commitment types in a state forensic
hospital. Journal of Forensic Psychiatry and Psychology, 15, 669–681.

Von Hirsch, A. (1984). The ethics of selective incapacitation: Observations on the con-
temporary debate. Crime & Delinquency, 30, 175–194.

Wilson, R. J., Cortoni, F., & McWhinnie, A. W. (2009). Circles of Support & Accountability:
A Canadian national replication of outcome findings. Sexual Abuse: A Journal of
Research and Treatment, 21, 412–430.

Wilson, R. J., Looman, J., Abracen, J., & Pake, D. R. (2012). Comparing sexual offenders
at the Regional Treatment Centre (Ontario) and the Florida Civil Commitment
Center. International Journal of Offender Therapy and Comparative Criminology.
http://dx.doi.org/10.1177/0306624X11434918.

Grant Duwe is the Director of Research and Evaluation for the Minnesota Department
of Corrections. His recent research has been published in Criminal Justice Review, Justice
Quarterly, Criminal Justice Policy Review, Sexual Abuse: A Journal of Research and

Treatment, Criminal Justice and Behavior, International Journal of Offender Therapy and
Comparative Criminology, and Crime & Delinquency. The author of the book, “Mass
Murder in the United States: A History” (McFarland and Company, Inc.), he holds a
Ph.D. in Criminology and Criminal Justice from Florida State University.

202 G. Duwe / Journal of Criminal Justice 42 (2014) 193–202

http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0145
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0145
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0150
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0150
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0155
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0155
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0160
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0160
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0160
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0165
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0165
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0170
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0170
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0175
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0175
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0180
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0180
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0185
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0185
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0185
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0240
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0240
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0245
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0245
http://refhub.elsevier.com/S0047-2352(13)00048-2/rf0245
http://dx.doi.org/10.1177/0306624X11434918

	To what extent does civil commitment reduce sexual recidivism? Estimating the selective incapacitation effects in Minnesota
	Introduction
	Present study

	Selective incapacitation
	Prior research on civil commitment
	Sex offender civil commitment in Minnesota
	Data and method
	Samples
	Measuring sexual recidivism

	Sexual recidivism results
	The selective incapacitation effects of civil commitment
	Selective incapacitation estimates using a 50-year follow-up period
	Discussion
	Limitations
	Implications for selective incapacitation and sex offender policy

	References


